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TURCHASE AGREEMENT

THIS PURCHASE AGREEMENT is made the(fday of 01, 20,22

BETWEEN

BUGANDO MEDICAL CENTRE (BMC), P.O BOX 1370, MWANZA, and a public private
institution operating under thepartnership of the government of the United Republic of Tanzania
and the Taszania Episcopal Conference (TEC) (hereinafter referred to as Em pleyer /the
Buyer’’y which expression shall, where the context so admits, irclude assigns and successors in
title of ihe cue par;
AND

M/SJAKFERY IND SAINI LIMITED, P.0.BOX 54 15, DAR ES SALAAM(Here in after
relerred to s “The Tenderer”) which expression shail, where the context so admits, incivde
assigns and successors in titte of the other part.

NOW, THEREFORE, THE PARTIES here to agrec and declare as follows:

This contract shall be valid {or thnim iod of three years from daic 0f...O8. ... ¢f ... OL 202>
tc the date of ... 028 .. . of .....0% . 2026

Article 1, 1.1 Contract Documents {Reference GCC “lause 2)
Contract The fmlomrg vodraents shall constitute the Contract between e
Documents Employer and th= Supplier, und cach shall be read and cons strued as

an integral part of the Contract:

(2} ihis Contract Agreemient and the Appendixss bereto
(&) Tender and Price Schedules sulinitted by the Supplier
(¢) Special Conditions of Contract

(d) General Conditions of Contract

(e) Technical Specifications and Drawings

(f)  Procedures (as listed)

(

) Negotiation report
l

(¥ Meceptance letter

\EL3



Article 2,
Contract Price
and Terms of
Payment

Article 3.
Effective Date for
Determining
Time for
Completion

1.2

13

22

3.1

Order of Precedence (Reference GCC Clause 2)

In the event of any ambiguity or conflict between the Contract
Documents listed above, the order of precedence shall be the order
in which the Contract Documents are listed in Article 1.1 (Contract
Documents) above.

Definitions (Reference GCC Clause 1)

Capitalized words and phrases used herein shall have the same
meanings as are ascribed to them in the General Conditions of
Contract.

Contract Price (Reference GCC Clause 11)

The Employer hereby agrees to pay to the Supplier the Contract
Price in consideration of the performance by the supplier of its
obligations hereunder. The Contract Price shall be the aggregate of
174,168,590 (ONE HUNDRED SEVENTY-FOUR MILLION ONE
HUNDRED SIXTY-EIGHT THOUSAND FIVE HUNDRED NINETY)
such other sums as may be determined in accordance with the terms
and conditions of the Contract.

Terms of Payment (Reference GCC Clause 12)

The terms and procedures of payment according to which the
Employer will reimburse the Supplier are given in the
corresponding Appendix (Terms and Procedures of Payment)
hereto.

The supplier shall be paid an advance payment of 30% after
submission of advance payment guarantee, 70% after full
installation, testing, commission, inspection and training.

Effective Date (Reference GCC Clause 1)
The Time of Completion of the Facilities shall be determined from
the date when all of the following conditions have been fulfilled:

(@) This Contract Agreement has been duly executed for and on
behalf of the Employer and the Supplier;

(b) The Supplier has submitted to the Employer the performance
security and the advance payment guarantee;

(¢) The Employer has paid the Supplier the advance payment.



Article 4.
Appendixes

3.2

4.1

4.2

Each party shall use its best efforts to fulfil] the above conditions for
which it is responsible as soon as practicable.

If the conditions listed under 3.1 are not fulfilled within two (2)
months from the date of this Contract notification because of reasons
not attributable to the Supplier, the parties shall discuss and agree
on an equitable adjustment to the Contract Price and the Time for
Completion and/ or other relevant conditions of the Contract.

The Appendixes listed in the attached List of Appendixes shall be
deemed to form an integral part of this Contract Agreement.

Reference in the Contract to any Appendix shall mean the
Appendixes attached hereto, and the Contract shall be read and
construed accordingly.



TN WITNESS WHEREOF the Employer and the Supplier have caused this Agreement to
be duly executed by their duly authorized representatives the day and year first above
written.

Signed by, for and on behalf of the Empl
//

[Signature] /
DregapR ﬁfm)fﬂﬁ AL

[Title]

i

n the presence of

e

Signed by, for and on behalf of the Supplier

AEDQ\\\I\M" /{;Q\f IND -1 -

[Signature] %’ ,/;?S }{'[‘,- Box 54
MANAGN G DIRE GOB ( 286 376

‘.* F'LH\X 2‘_{‘5 /8/
[Title] N\ 2021/2622

/ N 7. /
- SSULhy: -SALA! Pk/’
In the presence of ﬁ#’w




BUGANDO MEDICAL CENTRE

Consultant and Teaching Hospital

P.O. Box 1370
3 Mwanza, Tanzania
Department of: ADMINISTRATION Telogihcnss A840ki0is
2500513
hospbugandow mail.com
Date: 15/12/2021 infom)bugandomedicalcentre.co,tz
TO MANAGING DIRECTOR,
M/S JAFFERY IND. SAINI LIMITED,
P.O BOX 5416,
DARES SAALAM.

Dear Sir/Madam,

RE: PUBLIC PROCURMENT ACT NO. 70F 2011 SECTION 60-(5) AND
REGULATION 231-(6) OF THE RULES 2013.

RE: AWARD OF TENDER NUMBER PA/161/HQ/G/2021-2022/57 FOR SUPPLY
INSTALLATION COMMISSIONING, TESTING, TRAINING AND MAINTAINING OF
MEDICAL EQUIPMENT.,

Reference is made to the heading above.

The Director General of Bugando Medical Centre, award your company M/S Jaffery Ind. Saini
Limited, P.O Box 5416 of Dar Es Saalam, Tender for;

Al official correspondence should be addressed to:
Director General - BMC
Website: www.bugandomedicaloentre.go.lz




PA/1 61/HQ/G/2021-2022/57

N LOT # ITEM |~ LOCATION | TOTAL(TZS)
DESCRIPTI [ B[ C [ SEK [ Siv SHI | MUS | GEI | QT
ON M| Z| OU [IYU | NYA | OM | T4 Y
C|R|TOU NGA | A
H | RE
1 Baby cot with
o 0 ( 0 ‘ 20 , 0 0 ) 0 0 ) 20 ‘ 15,197,220
2. l’f;‘;mma“"“ 0 l 0( 20 l 0 | o ’ 2 4 ' 35 | 15149312
. Diliier bed )o o] AERRK SN ER VIR
4,
E;anard ICU ! w0l o ’ o | o | o 0 0 | 10 | 79,066,490
3, Patient bed
with no 0|0 40 | o 0 0 0 0 48,715,120
mattress
174,168,590

Because, you met the minimum score requirement as per criteria set ag per BOQ requirements at a
cost price of TSH 174,168,590/=

You are requested to contact our tompany as soon as possible for contract signing.

Sincerely yours,

A Dr.F a%ian A.Massaga

Director General

All official correspondence should be addressed to:
Director General - BMC
Website: www.bugandomedicalcentre.go.tz
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OUR REF: JISL/LETT/BMC /027/2021
YOUR REF: AB.309/386/01/PART “A”"/163

DATE: 16™ DECEMBER, 2021

TO:

THE DIRECTOR GENERAL,
BUGANDO MEDICAL CENTRE (BMC),
P.O. BOX 1370,

MWANZA.

Dear Sir/Madam,

RE: ACCEPTANCE LETTER: TENDER NUMBER P 6 G/2021-2022/57 FOR SUPPLY,

INSTALLATION, COMMISSIONIN G, TESTING, TRAINING AND MAINTAINING OF
MEDICAL EQUIPMENT

Reference is made to the above mentioned heading,

We acknowledge with thanks, receipt of your letter informing us that you intend to award us a
contract to Tender No. PA/161/HQ/G/2021-2022/57 for Supply, Installation,
Commissioning, Testing, Training and Maintaining of Medical Equipment at a contract price
of TZS. 174,168.00 (TZS. One Hundred Seventy Four Million, One Hundred Sixty Eight
Thousand Only) VAT Inclusive.

We confirm accepting the award.
We are now waiting to sign the Contract/LPO.

Yours faithfully P W
VISHAL SINGH SAINI |
DIRECTOR



SCHEDULE OF REQUIREMENTS

EXW UNIT
QTY | PRICE RATE | EXW Total Price’
ITEM DESCRIPTION (1) (2) (1) x(2)

1  |Baby cot basinette hospital type

R 20 | 64395000 12,879,000.00
2 amination o

—— 35, 377,600.00 13,216,000.00

ive -

3 24 (99| 1.321,600.00 13,216,000.00

Patient bed with matr: L
s = @ 1,328,700.00 73,078,500.00
. Electric and manual option ICU bed :

10: . 6,800,550.00
i [ 68,005,500.00
: Bedside locker (wooden with wheels)
728,850.00
e 33,527,100.00

- Bedside locker (wooden with no e

wheels) 40 661,050.00 26,442,000.00

Patient bed with no mattress with four
8 casters >0 1,032,100.00 51,605,000.00

Transport Charges 1 7,169,500.00 s v e

Sub Total 299,138,600.00

Add 18% VAT 53,844,948.00

Grand Total 352,983,548.00

Name VISHAL SINGH SAINI , |

Signature of Tenderer................. &}

in the Capacity: DIRECTOR |,

Duly authorized to sign Tender for and on behalf of JAFFERY IND SAINI LTD

Dated on. 29th Day of November, _2021

/-"‘ INIE N0y
2R Vn,

/Q\ 5
v F.O. Box 3in

TEL: 286 378h
FAX: 280 2877
2020721
-:J-'i_;g_.; AL B

Scanned with CamScanner



SIE[
STANDARD POWER OF ATTORNEY

TO ALL IT MAY CONCERN

THAT BY THIS POWER OF ATTORNEY given on the 27*" November, 2021,

we¢ the undersigned JAFFERY IND. SAINI LIMITED of Postal office Box
Number 5416, DAR ES SALAAM  duly incorporated under the Companies
°rdinance Cap 212 of REVISED LAWS OF TANZANIA, having our registered
office at PLOT NO.6@6 CHANG’OMBE RoAD DAR ES SALAAM by virtue of
suthority conferred to us by the Board Resolution No. 1 of 27th
November, 2021, DO HEREBY ordain nominate and appoint VISHAL SINGH
SAINI of P.0. Box 5416 DAR ES SALAAM to be our true and lawful Attorney
and Agent with full power and authority, for us and in our hames, and
for our accounts and benefits, to do any, or all of the following acts,
in the execution of Tender No. PA-161/HQ/G/2921-2922/57 that is to say;

To act for the company and do any other thing or things incidental
For Tender No. PA—161/HQ/G/2621-2922/57 of SUPPLY, INSTALLATION_,

TESTING, COMMISSIONING, TRAINING AND MAINTENANCE OF MEDICAL
EQUIPMENT.

30 in virtue of this Power of Attorney.

SEALED with the common seal of the said JAFFERY IND.SAINI LIMITED and
Jelivered in the presence of us this 27'" NOVEMBER, 2021.

IN WITNESS WHEREOF we have signed this deed on this 27'" NOVEMBER, 2021
at Dar es Salaam for and on behalf of JAFFERY IND.SAINILIMITED.

X



SEALED and delivered by the common

seal of Jp :“Im?‘.' IND. SAINI LIMITED e ’/’{7‘
27 N

e

| ST A DO, ’ DONOR
BEFORE c
hrals
COMMISSIONER FORE R
ACKNOWLED GEMENT
[, VISHAL SINGH SAINI dotr nereby acknowledge and accept to be Alromey of
he said JAFFERY IND SAINI LIMITED Urder the ‘erms and conditions contaired n
'his POWER OF ATTORNEY and | promise to perform and discharge my acties as
‘he lawfuly appointed Attorney faithfully anct honestly,
SIGNED ond DELIVERED at DAR ES SALAAM 3
By the said VISHAL SINGH SAINI [
ho s kriow to me personally I!’ : :
1y J
i 57 E 52% e I NIN ey
I




MANUFACTURER'’S AUTHORIZATION F ORM

b

THE SECRETARY OF BMC TENDER BOARD,
BUGANDO MEDICAL CENTRE,

P.O.BOX 1370,

MWANZA.,

WHEREAS JAFFERY IND. SAINI LTD. who are established and reputable manufacturers
of School, Hospital, Household, and Office Furnitures having factories at Chang’ombe
Road, Plot No. 60, near JKT Nyumba ya samani.

Do hereby authorize JAFFERY IND.SAINI LTD. P.O BOX 5416, D’SALAAM, to submit
a Tender, and subsequently negotiate and sign the Contract with you against IFT No.
PA/ 161/HQ/G/2021-2022/57 for the above Goods Manufactured by s,

..................................................

(Signature for and on behalf of Manufacturer)
b ras e AR
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Register of Companies
Detailed information

Status:

Lucorporation number;
Company:

Compiny type:

Registered nffice:

Contacrs:

Business activity:

Dirceloes 7 Diveetors in tle
country of oriein:

Cumpany swwrelary ¢ Cornpany

seeretary in fle connrry of arvigin:

Muthorised share eapital:
Cluss of shares: i |

Shareholdeyy:

Information date and time: 1709:2020 20:29.31
Repistration duve and time: 18/10; 2000 00:00:00

Repistered
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JAFFERY IND. SAINI LIMITED
Privale company Lindted by shires

Legwn Dar Fs Salaam. District Temcke, Ward ¢ hung'ombe,
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B Blocs mimmber 1, Dlouse monsbver 14

Erwanl s 200567 yaluws.com, Mab nofl el fa 1536X2245555,

PO Box A6

1629 Manulscwre ol other preducts of swood: manalictace of
articies ol cork, st o phaitone nenerals, Man achivily

GR10 - Real estate activities with own or leased property. Main

dactivily

ON20 - Reat estate uelivities o o lee or contrag basis

M0 - Archireciiral and engineering acrivitics and reluted

lechnical consultaney
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g "‘TI'IH i

1620 W holesale of ugreultural nw oacerinls nd live aoinzals

690 - Non-spevialized wholesule trde
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[OL0 - Processing il presers ing ol jizal

AT - Comstruction o uildings

BALRIR SINGIH SAIMI, Vaneana

PARVEEN HALN SAINL |anzania

VISHAL SINGH SAINL Tunzania
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Special Conditions of Contract

The following Special Conditions of Contract (SCC) shall supplement the General
Conditions of Contract (GCC). Whenever there is a conflict, the Provisions herein shall
prevail over those in the GCC. The corresponding clause number of the GCC is
indicated in parentheges,

Amendments of, and Supplements to, Clauses in the General’
Conditions of Contract

e
Definitions (GCC Clause 1) ‘
i iEd The Employer is;

DIRECTOR GEN ERAL, [
BUGANDO MEDICAL CENTRE,

P.O. Box 1370,

Mwanza.

The Project Manager is: Dr. FABIAN A. MASSAGA (DIRECTOR
GENERAL)

The Supplier is:M/SIAFFERY IND SAINI LIMITED
The Supplier Representative is.BALBIR SINGH SAINT.

| The Adjudicator is: Tanzania Institute of Arbitrators (TIArb)
Country of Origin: all countries and territories as indicated in the
section of the Tendering Documents, Eligibility for the Provision of

Goods, Works and Services,

Time for Completion: 120 days.

|

Time for Completion for all Facilities: 120 days and the supplier
shall provide Procurement Schedules of all Medical Equipment’s
delivery.

|




Notices (GCC Clause 4) ‘

Employer’s address for notice purposes: |

DIRECTOR GENERAL, |
BUGANDO MEDICAL CENTRE, |
P.O. BOX 1370, l

MWANZA.

Supplier address for notice purposes:
M/S JAFFERY IND SAINI LIMITED, P.0.BOX 5416, DAR ES SALAAM

Governing Law (GCC Clause 5)

e i
GCC 5.1 —The Contract shall be interpreted in accordance with the
laws of the United Republic of Tanzania.

Settlement of Disputes (GCC Clause 6)

4. 6.1.3 Adjudicator’s hourly fee: TO BE AGREED BY THE PARTIES
5 6.1.4 Appointing Authority for Adjudicator: Tanzania Institute of
Arbitrators (TIArb)
6 6.2.3 Rules of procedure for arbitration proceedings: ]
i
F

(a) Contracts with nationals of the United Republic of Tanzanja:

For contracts entered into with a national of the United Republic of Tenzania,
the Contract may provide Jor adjudication/arbitration in accordance with the law |
of the United Republic of Tanzania.

GCC 6.23 (b)--Any dispute between the Employer and a Supplier
who is a national of the United Republic of Tanzaniaarising in
connection with the present Contract shall be referred to
adjudication or arbitration in accordance with the laws of the
United Republic of Tanzania.

_=leni ]l
Scope of Facilities [Spare Parts] (GCC Clause 7) |‘
7 73 The Supplier agrees to supply spare parts for a period of years: Five |

(5) years mandatory with the extension to support for another 15 ‘I
years to come, =




he production of Spare parts, advance
notification will be made to the Employer of the pending
termination, with sufficient time to permit the Employer to procure
the needed requirement, Following such termination, the Supplier
will furnish to the extent possible and at no cost to the Employer
the blueprints, drawings and specifications of the Spare parts, if

The Supplier shall commence work on the Facilities from the
Effective Date for determining Time for Completion as specified in
the Contract Agreement.

The Completion of the F. acilities shall be attained within 120 days

Contract Price (GCC Clause 11)

The Contract Price shall be adjusted in accordance with the
provisions of the corresponding Appendix (Price Adjustment) to
the Contract Agreement Not subject to adjustment.

Securities (GCC Clause 13)

The amount of performance security, as a percentage of the
Contract Price for the Facility or for the part of the Facility for
which a separate time for Completion is provided, shall be: Fifteen
percent (15%).

The performance security shall be in the form of the BANK

GURANTEE attached hereto in the section on Sample Forms and
Procedures.




cover the Supplier extended warranty in accordance with the |
provision in the oCC, pursuant to GCC sub-Cl; use 27.10.

|
Work Programme (GCC Clause 18) f

15. 18.2 ! The form of the brogramme of performance of the Contract shal] be: :|
form of the critical path method (CPM |‘

Commissioning and Operational Acceptance (GCC Clause 25) /

2522 The Guarantee Test of the Facilities shall be successfully completed ‘l

within 45 da om the date of C ion.
§ /rom the date of Com letion i

|

|

Completion Time Guarantee (GCC Clauge 26)

17 26.2 Applicable rate for liquidated damages: 0.15 percent per day.

Maximum deduction for liquidated damages: is equal to the

Performance Security quoted, ;

18. 26.3 Not Applicable for the bonns for early Completion: ﬁ.‘

Maximum bonus: No bonus will be given for earlier Completion of {
the Facilities or part thereof.

—

e e e

Defect Liability (GCC Clause 27)

|
. -________'-_-________________—____-_______-_'__________'__

The critical components covered under the extended warranty are /

d|

|

all critical parts as per technical specification attached herewith an
the period shall be within 5 years after extension, !
|

Completion — Guarantee Test— Acceptance (GCC Clauses 24.3 and 25.2)

e R e

20.1 In the event that the Supplier is unable to proceed with the
Pre-commissioning of the Facilities pursuant to sub-Clause
24.3, or with the Guarantee Test pursuant to sub-Clause 252
for reasons attributable to the Employer either on account of

non-availability of other facilities under the responsibilities of
other supplier(s , _or for reasons be ond the Employer’s




20.2

control, the provisions leading to “deemed” completion of |

activities such ags Completion, pjrsuant to GCC sub-Clayse |
24.6, and Operational Acceptance, pursuant to GCC syb-
Clause 253.4, and Supplier’s obligations regarding Defect
Liability Period, pursuant to GCC sub-Clayse 27.2, Functional
Guarantee, pursuant to GCC Clause 28, and Care of Facilities,
pursuant to GCC Clause 32, and GCC Clause 41.1, Suspension,
shall not apply. In this case, the following provisions shall
apply.

When the Supplier is notified by the Project Manager that he
will be unable to proceed with the activities and obligations
pursuant to above sub-Clayse 131, the Supplier shall be
entitled to the following:

suspension without imposition of liquidated damages
pursuant to GCC sub-Clayse 26.2;

(b) payments due to the Supplier in accordance with the

which would not have been payable in normal
circumstances due to non-completion of the subject
activities, shall be released to the Supplier against
submission of a security in the form of a bank guarantee of
equivalent amount acceptable to the Employer, and which

complied with its obligations regarding those payments,
subject to the provision of sub-Clause 13.3 below: .

(c) the expenses towards the above security and extension of
other securities under the contract, of which validity needs
to be extended, shall be reimbursed to the Supplier by the
Employer;

(d) The additional charges towards the care of the Facilities
pursuant to GCC sub-Clause 32.1 shall be reimbursed to
the Supplier by the Employer for the period between the
notification mentioned above and the notification ’
mentioned in sub-Clause 13.4 below. The provision of






GENERAL CONDITION

A. Contract and Interpretation

=

The following words and Xpressions shall have the manings
hereby assigned to them:

Definitions

“Contract” means the Contract Agreement entered into between the
Employer and the Supplier, together with the Contract Documents
referred to therein; they shall constitute the Contract, and the term

“the Contract” shall in alj such documents be construed
accordingly,

(Contract Documents) of the Form of Contract Agreement
(including any amendments thereto).

“GCC” means the General Conditions of Contract hereof.

“SCC” means the Special Conditions of Contract. |
“Day” means calendar day..
“Montii" means calendar moenth,.

“Employer” means the person named as such in the SCC and
includes the legal successors Or permitted assigns of the Employer.

“Project Manager” means the person appointed by the Employer in
the manner provided in GCC sub-Clause 17.1 (Project Manager)
hereof and named as such in the SCC to perform the duties
delegated by the Employer,

“Supplier” means the person(s) whose tender to perform the
Contract has been accepted by the Employer and is named as such
in the Contract Agreement, and includes the legal successors or
permitted assigns of the Supplier.

“Subsupplier,” including vendors, means any person to whom
execution of any part of the Facilities, includin reparation of any




“Adjudicator” means the Person or persons named as such in the
SCC appointed by agreement between the Employer and the
Supplier to make a decision on or to settle any dispute or difference
between the Employer and the Supplier referred to him or her by
the parties pursuant to GCC sub-Clause 6.1 (Adjudicator) hereof.

the Contract.

“Force Majeure” shall Mmean any event beyond the reasonable
control of the Employer or of the Supplier, as the case may be, and
which is unavoidable notwithstanding the reasonable care of the
party affected.

“Goods” means permanent plant, equipment, machinery, apparatus,
articles and things of all kinds io be provided and incorporated in
the Facilities by the Supplier under the Contract (including the spare
parts to be supplied by the Supplier under GCC sub-Clause 7.3
hereor), but does not include Supplier's Bguipment,

“Installation Services” means all those services ancillary to the
supply of the Goods for the Facilities, to be provided by the Supplier
under the Contract; €.g., transportation and provision of marine or
other similay Insurance, inspection, expediting, site preparation
works (including the Provision and use of Supplier’s Equipinent
and the supply of all construction materialg required), installation,
testing, pre-commissioning, commissioning, operations, |
maintenance, the provision of operations and maintenance manuals,

“Supplier’s Equipment” means al| plant, facilities, equipment,
machinery, tools, apparatus, appliances or things of every kind
required in or for installation, completion and maintenance of
Facilities that are to be provided by the Supplier, but does not
include Goods, or other things intended to form or forming part of
the Facilities.

“Country of Origin” means the countries and {erritories eligible

under the PPA 2004 and its corresponding Regulations as further
elaborated in the SCC.,

“Site” means the land and other laces upon which the Facilities are|
_____——————_____P_____p_%_“_____________



to be installed, and such other land or places as may be specified in]
the Contract as forming part of the Site,

“Completion” means that the Pacilities (or a specific part thereof
where specific parts are specified in the SCC) have been completed

condition, and that all work In respect of Pre-commjssioning of the
Facilities or such Specific part thereof has been completed; in other
words, that the Facilities Or specific part thereof are ready for
Commissioning as provided in GCC Clause 24 (Completion) hereof,

”Commissioning’.’ means operation of the Facilities or any part
thereoi by the Supplier following Completion, which uperation is to]
be carried out by the Supplier as provided in GCC sub-Clause 25.1
(Commissioning) hereof, for the purpose of carrying out Guarantee
Test(s).

“Guarantee Test(s)” means the test(s) specified in the Technical
Specifications to be carried out to ascertain whether the Facilities or

Guarantees of the Facilitios (or the relevant part thereof) in
accordance with the provisions of GCC Clause 28 (Functional
Guarantees) hereof and shall include deemed acceptance in
accordance with GCC Clause 25 (Commissioning and Operational
Acceptance) hereof, |

“Defect Liability Period” means the period of validity of the
pplier commencing at Completion of the
durin which the Supplier is responsible



for defects with Tespect to the Facilities (or the relevant part thereof)
as provided in GCC Clayse 27 (Defect Liability) hereof,

Subject to Article 1.2 (Order of Precedence) of the Contract Agreement, all
documents forming part of the Contract (and all parts thereof) are
intended to be correlative, complementary and mutually explanatory. The

Contract shall be read as a whole,

. ———— —

3.1.1 Unless the Supplier is a national of the United Republic of
Tanzania and the Employer and the Supplier agree to use the
national language, all Contract Documents, al1 correspondence
and communications to be gwven, and all other documentation to
be prepared and supplied under the Contract shall be written in
English, and the Contract shall be construed and interpreted in
accordance with that language.

312 If any of the Contract Documents, correspondence or
communications are prepared in any language other than the
governing language under GCC sub-Clause 3.1.1 above, the
English translation of such  documents, correspondence or
communications shall Prevail in matters of interpretation,

: R e S A S e Sl e
Singular and Plura]

The singular shall include the plural and the plural the singular, except

where the context otherwise re vires,
e B S T

3.3 Headings
The headings and marginal notes in the General Conditions of Contract
are included for ease of reference, and shall neither constitute a part of the
Contract nor affect its interpretation,
T L et Al L

34 Persons > L) = £
Words Importing persons or Pparties shall include firms, corporations and
government entities.

3.5 Incoterms
Unless inconsistent with any provision of the Contract, the meaning of
any trade term and the rights and obligations of parties there under shall
be as prescribed by Incoterms,
Incoterms means international rules for interpreting trade terms publjshedl.
by the International Chamber of Commerce (latest edition), 38 Cours
Albert 1¢r, 75008 Faris, France,
=5 = e e e SN e S
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Entire Agreement
Subject to GCC sub-Clause 16.4 hereof, the Contract constitutes the entire
agreement between the Em ployer and Supplier with respect to the subject
matter of Contract and supersedes all communications, negotiations and
agreements (whether written or oral) of parties with respect thereto made
prior to the date of Contract.
_\
3.7 Amendment
No amendment or other variation of the Contract shall be effective unless
itis in writing, is dated, expressly refers to the Contract, and is signed by a
duly authorized fepresentative of each party hereto.
e S

48 Independent Supplier

The Supplier shall be an independent supplier performing the Contract.
The Contract does not create any agency, partnership, joint venture or other
joint relationship between the parties hereto.

connection with the performance of the Contract shall be under the
complete control of the Su pplier and shall not be deemed to be employees
of the Employer, and nothing contained in the Contract or in any
subcontract awarded by the Supplier shall be construed to create any
contractual relationship between any such employees, representatives or

i i Subsu-‘-;jl".ers and the Emglozer. .
Esaeiema ol e

Joint Venture or C:J?Eortium
If the Supplier is a joint venture or consortium of two or more persons, all
such firms shall be jointly and severally bound to the Employer for the
fulfillment of the provisions of the Contract and shall designate one of
such persons to act as a leader with authority to bind the joint venture or
f consortium. The composition or the constitution of the joint venture or
consortium shall not be altered without the prior consent of the Em loyer.

==
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3.10 Non-Waiver

rights of that party under the Contract, nor shall any waiver by
either party of any breach of Contract operate as waiver of any
subsequent or continuing breach of Contract.

3.102 Any waiver of a party’s rights, powers or remedies under the
Contract must be in writing, must be dated and signed by an
authorized representative of the party granting such waiver, and

must specify the right and the extent to which it is bain waived,



3.11 ili
conditions of the Contract.

e e SEo = Ao EiRne
3.12 Country of Origin
“Origin” means the place where the materials, equipment and other
supplies for the Facilities are mined, grown, produced or manufactured,
and from which the services are provided.
e e, el
= piay e e

Contract shall be in writing, and shall be sent by personal delivery, airmail
POst, special courier, cable, telegraph, telex, facsimile or Electronic Data
Interchange (EDI) to the address of the relevant party set out in the SCC,
with the following provisions:

411  Any notice sent by cable, telegraph, telex, facsimile or EDI shali be
confirmed within two (2) days after dispatch by notice sent by
airmail post or special courier, except as otherwise specified in the
Contract,

412  Any notice sent by airmail post or special courier shall be deemed
(in the absence of evidence of earlier receipt) to have been|
delivered ten (10) days atter dispatch. In proving the fact ot
dispatch, it shall be sufficient to show that the envelope containing
such notice was properly addressed, stamped and conveyed to the
postal authorities or courier service for transmission by airmail or
special courier,

413  Any notice delivered personally or sent by cable, telegraph, telex,
facsimile or EDI shall be deemed to have been delivered on date of
its dispatch.

414  Either party may change its postal, cable, telex, facsimile or EDI
address or addressee for receipt of such notices by ten (10) days’
notice to the other party in writing,

e e e e e e R

S s Sovaa T e o et S SO S
42 Notices shall be deemed to include any approvals, consents, instructions,
orders and certificates to be given under the Contract.

o T i B
The Contract shall be governed by and interpreted in accordance
with laws of the United Republic of Tanzania.




6. | Settlement of [ 6,1 Adjudicator
Disputes 6.1.1 If any dispute of any kind whatsoever shall arise between the

foregoing, any question regarding its existence, validity or
termination, or the executlion of the Facilities — whether during the
progress of the Facilities or after their completion and whether
before or after the termination, abandonment or breach of the
Contract— the parties shall seek to resolve any such dispute or

6.1.2  The Adjudicator shall give its decision in writing to both parties
within twenty-eight (28) days of a dispute being referred to it. If
the Adjudicator has done so, and no notice of intention to
commence arbitration has been given by either the Employer or
the Supplier within fifty-six (56) days of such reference, the
decision shall become final and binding upon the Employer and
the Supplier. Any decision that has become final and binding
shall be implemented by the parties forthwith.

6.13  The Adjudicator shall be paid an hourly fee at the rate specified in
the SCC plus reasonable expenditures incurred in the execution of
its duties as Adjudicator, and these costs shall be divided equally
between the Employer and the Supplier.

jointly appointed by the Employer and the Supplier, Failing agreement
between the two within twenty-eight (28) days, the new Adjudicator shall
be appointed at the request of either party by the Appointing Authority

specified in the SCC.
peciiied i = NS AT

6.2 ‘ Arbitration X
6.21 If either the Employer or the Supplier is dissatisfied with the

Adjudicator’s decision, or if the Adjudicator fails to give a
decision within twenty-eight (28) days of a dispute being referred
to it, then either the Employer or the Supplier may, within fifty-six
(56) days of such reference, give notice to the other party, with a
copy for information to the Adjudicator, of its intention to
commence arbitration, as hereinafter provided, as to the matter in
dispute, and no arbitration in respect of this matter may be
cemmenced unless such notice is given.

6.22  Any dispute in respect of which a notice of intention to commence
arbitration has been given, in accordance with GCC sub-Clause
6.2.1, shall be finally settled by arbitration. Arbitration may be
commenced prior to or after completion of the Facilities,

|
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7.

Scope of Facilities

6.3

Notwithstanding any reference to the Adjudicator or arbitration herein,

(a)  the parties shall continue to perform thejr respective obligations
under the Contract unless they otherwise agree

b The Employer shall pay the Supplier an monies due the Supplier.
P E_H_;ELJ
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7.2

7.3

B. Subject Matter of Contract

Clause 7.3 below) and accessories; Supplier’s Equ ipment; construction util ities
and supplies; temporary materials, structures and facilities; transportation
(including, without limitation, unloading and hauling to, from and at the Site);
and storage, except fur those supplies, works and services that will be
provided or performed by the Employer, as set forth in the corresponding
Appendix (Scope of Works and Supply by the Employer) to the Contract
Agreement.

——

P _'____‘_H__T_-______‘_"————_——————_‘
The Supplier shall, unless specifically excluded in the Contract, perform all
such work and/or supply all such items and malerials not specifically

I ML e e emn e ey

In addition to the 51—.15}_;'_1)! of Mandatory Spare Parts included in the Contract,
the Supplier agrees to supply spare parts required for the operation and
maintenance of the Facilities for the period specified in the Special Conditions
of Contract. However, the identity, specifications and quantities of such spare

parts and the terms and conditions relating to the supply thereof are to be
agreed between the Employer and the Supplier, and the price of such spare

| Parts shall be that given in Price Schadule No. 6, which shall be added to the




Time for The Supplier shall commence work on the Facilities within the perioc
Cummen.cement and specified in the SCC and without prejudice to GCC sub-Clause 26,2 hereof, the
Completion Supplier shall thereafter proceed with the Facilities in accordance with the

The Supplier shall attain Completion of the Facilities (or of a part where a
Separate time for Completion of such part is specified in the Contract) within
the time stated in the SCC or within such extended time to which the Supplier
shall be entitled under GCC Clause 40 hereof.

9. | Supplier’s 2N The Supplier shall design, manufacture (including associated purchases
Responsibilities and/or subcontracting), install and complete the Facilities with due care and
diligence in accordance with the Contract,

S

with all such data and information shali not relieve its responsibility for
properly estimating the difficulty or cost of successfully performing the

—_— s o

.—_____—___'—————__._______._.

The Supplier shall ;c_ti_tzire in its name all_gj'rernut‘;, approvals and/or licenses
from all local, state or national government authorities or public service
undertakings in the United Republic of Tanzania where the Site is located that
are necessary for the performance of the Contract, including, without
limitation, visas for the Supplier’s and Sub supplier’s personnel and entry

Tanzania and local bylaws where the Facilities are installed and where the
Installation Services are carried out. The laws will include all local, state,
national or other laws that affect the performance of the Contract and bind
upon the Supplier The Supplier shall indemnify and hold harrless the
Employer from and against any and all liabilities, damages, claims, fines,



the Contract Agreement, The Employer shall give full possession of an accord
all rights of access thereto on or before the date(s) specified in that Appendix,

e S e

10.3 | The Employer shali acquire and pay for all permits, approvals and/or licenses
from all local, state or national government authoritios or public serviee
undertakings in the United Republic of Tanzania. Such authorities o
undertakings require the Employer to obtain them in the Employer’s name,
are necessary for the execution of the Contract (they include those required for
the performance by both the Supplier and the Employer of their respective
obligations under the Contract), and are specified in the corresponding
Appendix (Scope of Works and Supply by the Employer) to the Coniract
Agreement.

e e e e e
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If requested by the Supplier, the Employer shall use its best endeavors to
assist the Supplier in obtaining in a timely and expeditious manner all

from all local, state or national government authorities or public service
undertakings that such authorities or undertakings require the Supplier or
Subsuppliers or the personnel of the Supplier or Sy bsuppliers, as the case may
be, to obtain.

B=E
10.5 | Unless otherwise specified in the Contract or agreed upon by the Employer
and the Supplier, the Employer shall provide sufficient, properly qualified
operating and maintenance personnel; shall supply and make available all

raw materials, utilities, lubricants, chemicals, catalysts, other materials and
facilities; and shall erform all work and services of whatsoever nature,
—-—————-—I"—-———————-—_______—————_________._____




including those required by the Supplier to properly carry out Pre-
commissioning, Comm.issioning and Guarantee Tests, all in accordance with
the provisions of the corresponding Appendix (Scope of Works and Supply by
the Employer) to the Contract Agreement at or before the time specified in the
programme furnished by the Supplier under GCC sub-Clause 18.2 hereof and
in the manner thereupon specified or as otherwise agreed upon by the
Employer and the Supplier.

106

The Employer shall be responsible for the continued operation of the Facilities
after Completion, in accordance with GCC sub-Clause 24.8, and shall be
responsible for facilitating the Guarantee Test(s) for the Facilities, in
accordance with GCC sub-Clause 25.2.

10.7

All costs and expenses involved in the performance of the obligations under
this GCC Clause 10 shall be the responsibility of the Employer, save those to
be incurred by the Supplier with respect to the performance of Guarantee
Tests, in accordance with GCC sub-Clause 25.2.

C. Payment

11.

Contract Price

111

The Contract Price shall be as specified in Article 2 (Contract Price and
Terms of Payment) of the Form of Contract Agreement.

11.2

Unless indicated otherwise in the SCC, the Contract Price shall be a firn:
lump sum not subject to any alteration, except in the event of a Change
the Facilities or as otherwise provided in the Contract.

11.2

Subject to GCC sub-Clauses 9.2, 10.1 and 35 hereof, the Supplier shall be
deemed to have satisfied itself as to the correctness and sufficiency of the
Contract Price, which shall, except as otherwise provided for in the
Contract, cover all its obligations under the Contract.

12

Terms of Payment

121

The Contract Price shall be paid as specified in the corresponding Appendix
(Terms and Procedures of Payment) to the Contract Agreement. The
procedures to be followed in making application for and processing
payments shall be those outlined in the same Appendix.

12.2

No payment made by the Employer herein shall be deemed to constitute
acceptance by the Employer of the Facilities or any pari(s) thereof.

123

In the event that the Employer fails to make any payment by its respective

due date or within the period set forth in the Contract, the Employer shall




pay to the Supplicr interest on the amount of such delayed payment at the
rate(s) shown in the corresponding Appendix (Terms and Procedures of
Payment) to the Contract Agreement for the period of delay until payment
has been made in full, whether before or after judgment or arbitrage award.

12.4

The currency or currencies in which payments are made to the Supplier
under this Contract shall be specified in the corresponding Appendix
(Terms and Procedures of Payment) to the Contract Agreement, subject to
the general principle that payments will be made in the currency or
currencies in which the Contract Price has been stated in the Supplier’s
Tendering.

12.5

All payments shall be made in the currency or currencies specified in the
corresponding Appendix (Terms and Procedures of Payment) to the
Contract Agreement, pursuant to GCC 12.4.

13.

Securities

13.1

Issuance of Securities

The Supplier shall provide the securities specified below in favor of the
Employer at the times, and in the amount, manner and form specified
below.

13.2

Advance Fayment Security

13.21 The Supplier shall, within twenty-eight (28) days of the notification
of contract award, provide a security in an amount egual to the
advance payment calculated in accordance with the corresponding
Appendix (Terms and Procedures of Payment) to the Contract
Agreement, aud in the same currency or currencies.

13.2.2 The security shall be in the form provided in the tendering documents
or in another form acceptable to the Empioyer. The amount of the
security shall be reduced in proportion to the value of the Facilities
executed by and paid to the Supplier from time to time, and shall
automatically become null and void when the full amount of the
advance payment has been recovered by the Employer. The security
shall be returned to the Supplier immediately after its expiration.

13.3

Performance Security

13.3.1 The Supplier shall, within twenty-eight (28) days of the notification
of contract award, provide a security for the due performance of the
Contract in the amount specified in the SCC.

13.3.2 The security shall be denominated in the currency or currencies of
the Contract, or in a freely convertible currency acceptable to the
Employer, and shall be in one of the forms of bank guarantees
provided in the tendering documents, as stipulated by the Employer
in the SCC, or in another form acceptable to the Employer.




13.3.3 The security shall automatically be reduced by half on the date of the
Operational Acceptance and shall become null and void, eighteen
(18) months after Completion of the Facilities or twelve (12) months
after Operational Acceptance of the Facilities, whichever occurs first;
provided, however, that if the Defects Liability Period has been
extended on any part of the Facilities pursuant to GCC sub-Clause
27.8 hereof, the Supplier shall issue an additional security in an
amount proportionate to the Contract Price of that part. The security
shall be returned to the Supplier immediately after its expiration,
provided, however, that if the Supplier, pursuant to GCC sub-Clause
27.10, is liable for an extended warranty obligation, the performance
security shall be extended for the period and up to the amount
specified in the SCC.

13.3.4 Where circumstances necessitate the amendment of the contract after|
signature, and such amendment is effected, the Employer shall
require the Supplier to provide additional Performance Security to
cover any cumulative increase of more than ten percent of the Initial
Contract Price.

14.

Taxes and Duties

141

Except as otherwise specifically provided in the Contract, the Supplier shall
bear and pay all taxes, duties, levies and charges assessed on the Supplier,
its Sub suppliers or their employees by all municipal, state or national
government authorities in connection with the Facilities in and outside of
the United Republic of Tanzania where the Site is located.

14.2

Notwithstanding GCC sub-Clause 14.1 above, the Employer shall bear and
promptly pay all customs and import duties as well as other locai taxes like,
e.g., a value added tax (VAT), imposed by the law of the United Republic of|
Tanzania on the Goods specified in Price Schedule No. 1 and that are to be
incorporatad into the Facilities.

14.3

If any tax exemptions, reductions, allowances or privileges may be available|
to the Supplier in the United Republic of Tanzania, the Employer shall use
its best endeavors te enable the Supplier to benefit from any such tax
savings to the maximum allowable extent.

14.4

For the purpose of the Contract, it is agreed that the Contract Price specifi;dH
in Article 2 (Contract Price and Terms of Payment) of the Form of Contract
Agreement is based on the taxes, duties, levies and charges prevailing at the
date twenty-eight (28) days prior to the date of tender submission in the
United Republic of Tanzania (hereinafter called “Tax” in this GCC sub-
Clause 14.4). If any rates of Tax are increased or decreased, a new Tax is
introduced, an existing Tax is abolished, or any change in interpretation or
application of any Tax occurs in the course of the performance of Contract,
which was or will be assessed on the Supplier, Subsuppliers or their
employees in connection with performance of the Contract, an equitable
adjustment of the Contract Price shall be made to fully take into account any
such change by addition to the Contract Price or deduction there from, as
the case may be, in accordance with GCC Clause 36 hereof.




D. Intellectual Property

15,

Copyright

15.1

The copyright in all drawings, documents and other materials containing
data and information furnished to the Employer by the Supplier herein
shall remain vested in the Supplier or, if they are furnished to the
Employer directly or throu gh the Supplier by any third party, including
suppliers of materials, the copyright in such materials shall remain vested
in such third party.

16.

Confidential
Information

16.1

The Employer and the Supplier shall keep confidential and shall not,
without the written consent of the other party hereto, divulge to any third
party any documents, data or other information furnished directly or
indirectly by the other party hereto in connection with the Contract,
whether such information has been furnished prior to, during or
following termination of the Contract. Notwithstanding the above, the
Supplier may furnish to its Subsupplier(s) such documents, data and
other information it receives from the Employer to the extent required for
the Subsupplier(s) to perform its work under the Contract, in which event
the Supplier shall obtain from such Subsupplier(s) an undertaking of
confidentiality similar to that imposed on the Supplier under this GCC
Clause 16.

16.2

The Employer shall not use such documents, data and other information
received from the Supplier for any purpose other than the operation and
maintenance of the Facilities. Similarly, the Supplier shall not use such
documents, data and other information received from the Employer for
any purpose other than the design, procurement of Goods, construction or
such other work and services as are required for the performance of the
Contract.

16.3

The obligation of a party under GCC sub-Clauses 16.1 and 16.2 above,
however, shall not apply to that information which

(@) now or hereafter enters the public domain through no fault of that
party

(b) can be proven to have been possessed by that paity at the time of
disclosure and which was not previously obtained, directly or
indirectly, from the other party hereto

() Otherwise lawfully becomes available to that party from a third
party that has no obligation of confidentiality.

16.4

The above provisions of this GCC Clause 16 shall not in any way modify
any undertaking of confidentiality given by either of the parties hereto
prior to the date of the Contract in respect of the Facilities or any part
thereof.

16.5

The provisions of this GCC Clause 16 shall survive termination, for|
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| whatever reasor, of the Contract. =)

E. Execution of the Facilities

158

Representatives

17.1

Project Manager

If the Project Manager is not named in the Contract, then within
fourteen (14) days of the Effective Date, the Employer shall appoint and
notify the Supplier in writing of the name of the Project Manager. The
Employer may from time to time appoint some other person as the
Project Manager in place of the person previously so appointed, and
shall give a notice of the name of such other person to the Supplier
without delay. No such appointment shall be made at such a time or in
such a manner as to impede the progress of work on the Facilities.
Such appointment shall only take effect u pon receipt of such notice by
the Supplier. The Project Manager shall represent and act for the
Employer at all times during the currency of the Contract. Ali notices,
instructions, orders, certificates, approvals and all other
communications under the Contract shall be given by the Project
Manager, except as herein otherwise provided.

All notices, instructions, information and other communications given
by the Supplier to the Employer under the Contract shall be given to the
Project Manager, except as herein otherwise provided.

Supplier’s Representative & Construction Manager

17.21 If the Supplier's Representative is not named in the Contract,
then within fourteen (14) days of the Effective Date, the Supplier
shall appoint the Suppliet’s Representative and shall request the
Employer in writing to approve the person so appointed. If the
Employer makes no objection to the appointment within fourteen
(14) days, the Supplier's Representative shall be deemed to have
been approved. If the Employer cbjects to the appointment
within fourteen (14) days giving the reason therefor, then the
Supplier shall appoint a replacement within fourteen (14) days of
such objection, and the foregoing provisions of this GCC sub-
Clause 17.2.1 shall apply thereto.

17.22 The Supplier’s Representative shall represent and act for the
Supplier at all times during the currency of the Contract and shall
give to the Project Manager all the Supplier's notices,
instructions, information and all other communications under the
Contract.

All notices, instructions, information and all other communications given
by the Employer or the Project Manager to the Supplier under the
Contract shall be given to the Supplier's Representative or, in its|
absence, its deputy, except as herein otherwise provided.

The Supplier shall not revoke the appointment of the Supplier’s

Representative without the Employer’s prior written consent, |




17.2.3

17.24

17.2.5

17.2.6

which shall not be unreasonably withheld. If the Employer
consents thereto, the Supplier shall appoint some other person as
the Supplier’s Representative, pursuant to the procedure set out
in GCC sub-Clause 17.2.1.

The Supplier’s Representative may, subject to the approval of the
Employer (which shall not be unreasonably withheld), at any
time delegate to any person any of the powers, functions and
authorities vested in him or her. Any such delegation may be
revoked at any time. Any such delegation or revocation shall be
subject to a prior notice signed by the Supplier’s Representative,
and shall specify the powers, functions and authorities thereby
delegated or revoked. No such delegation or revocation shall
take effect unless and until a copy thereof has been delivered to
the Employer and the Project Manager.

Any act or exercise by any person of powers, functions and
authorities so delegated to him or her in accordance with this
GCC sub-Clause 17.2.3 shall be deemed to be an act or exercise by
the Supplier’s Representative.

From the commencement of installation of the Facilities at the Site
until Completion, the Supplier’s Representative shall appoint a
suitable person as the construction manager (hereinafter referred
to as “the Construction Manager”). The Construction Manager
shall supervise all work done at the Site by the Supplier and shall
be present at the Site throughout normal working hours except
when on leave, sick or absent for reasons connected with the
proper performance of the Contract. Whenever the Construction
Manager is absent from the Gite, a suitable person shall be
appointed to act as his or her deputy.

The Employer may by noiice to the Supplier object to any
representative or person employed by the Supplier in the
execution of the Contract who, in the reasonable opinion of the
Employer, may behave inappropriately, may be incompetent or
negligent, or may commit a serious breach of the Site regulations
provided under GCC sub-Clause 223. The Employer shall
provide evidence of the same, whereupon the Supplier shall
remove such person from the Facilities.

If any representative or person employed by the Supplier is
removed in accordance with GCC sub-Clause 17.2.5, the Supplier
shall, where required, promptly appoint a replacement.

18.

Work Programme
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Supplier’s Organization
The Supplier shall supply to the Employer and the Project Manager a

chart showing the proposed organization to be established by the
Supplier for carrying out work on the Facilities. The chart shall include
the identities of the key personnel together with the curricula vitae of
such key personnel to be employed within twenty-one (21) days of the
Effective Date. The Supplier shall promptly inform the Employer and




the Pr_oject Manager in writing of any revision or alteration of such an‘
organization chart.

18.2

Programme of Performance

Within twenty-eight (28) days after the date of signing the Contract
Agreement, the Supplier shall prepare and submit to the Project Manager
a detailed programme of performance of the Contract, made in the form
specified in the SCC and showing the sequence in which it proposes to
design, manufacture, transport, assemble, install and pre-commission the
Facilities, as well as the date by which the Supplier reasonably requires
that the Employer shall have fulfilled its obligations under the Contract
$0 as to enable the Supplier to execute the Contract in accordance with
the programme and to achieve Completion, Commissioning and
Acceptance of the Facilities in accordance with the Contract The
programme so submitted by the Supplier shall accord with the Time
Schedule included in the corresponding Appendix (Time Schedule) to the
Contract Agreement and any other dates and periods specified in the
Contract. The Supplier shall update and revise the programme as and
when appropriate or when required by the Project Manager, but without
modification in the Times for Completion given in the SCC and any
extension granted in accordance with GCC Clause 40, and shall submit
all such revisions to the Project Manager.

18.3

Progress Report
The Supplier shall monitor progress of all the activities specified in the

programme referred fo in GCC sub-Clause 18.2 above, and supply a
progress report to the Project Manager every month.

The progress report shall be in a form acceptable io the Project Manager
and shall indicate: (a) percentage completion achieved compared with
the planned percentage completion for each activity; and (b) where any
activity is behind the programme, giving comments and likely
consequences and stating the corrective action being taken.

184

Progress of Performance
If at any time the Supplier’s actual progress falls behind the programme

referred to in GCC sub-Clause 18.2, or it becomes apparent that it will so
fall behind, the Supplier shall, at the request of the Employer or the
Project Manager, prepare and submit to the Project Manager a revised
programme, taking into account the prevailing circumstances, and shall
notify the Project Manager of the steps being taken to expedite progress
50 as to attain Completion of the Facilities within the Time for
Completion under GCC sub-Clause 8.2, any extension thereof entitled
under GCC sub-Clause 40.1, or any extended period as may otherwise
be agreed upon between the Employer and the Supplier.

—

18.5

Work Procedures
The Contract shall be executed in accordancg with the Contract




and Procedures of the Contract Documents,

The Supplier may execute the Contract in accordance with its own
standard project execution plans and procedures to the extent that they
do not conflict with the provisions contained in the Contract,

Documents and the procedures given in the section on Sample Forms|

19.

Subcontracting
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The corresponding Appendix (List of Approved Subsuppliers) to the
Contract Agreement specifies major items of supply or services and a list
of approved Subsuppliers against each item, including vendors. Insofar
as no Subsuppliers are listed against any such item, the Supplier shall
prepare a list of Subsuppliers for such item for inclusion in such list. The
Supplier may from time to time propose any addition to or deletion from
any such list. The Supplier shall submit any such list or any modification
thereto to the Employer for its approval in sufficient time so as not to
impede the progress of work on the Facilities, Such approval by the
Employer for any of the Subsuppliers shall not relieve the Supplier from
any of its obligations, duties or responsibilities under the Contract.

19.2

The Supplier shall select and employ its Subsu ppliers for such major
items from those listed in the lists referred to in GCC sub-Clause 19.1.

19:3

For items or parts of the Facilities not specified in the corresponding
Appendix (List of Approved Subsuppliers) to the Contract Agreement,
the Supplier may employ such Subsuppliers as it may select, at its
discretion.

1

20.

Design
Engineering

and

20.1

Specifications and Drawings
20.1.1 The Supplier shall execute the basic and detailed design and the
engineering work in compliance with the provisions of the

engineering practice.

The Supplier shall be responsible for any discrepancies, errors or
omissions in the specifications, drawings and other technical documents
that it has prepared, whether such specifications, drawings and other
documents have been approved by the Project Manager or not, provided
that such discrepancies, errors or omissions are not because of inaccurate
information furnished in writing to the Supplier by or on behalf of the
Employer.

20.1.2 The Supplier shall be entitled to disclaim responsibility for any
design, data, drawing, specification or other document, or any
modification thereof provided or designated by or on behalf of
the Employer, by giving a notice of such disclaimer to the Project
Manager.

20.2

Codes and Standards

Wherever references are made in the Contract to codes and standards in

Contract, or where not so specified, in accordance with good!




accordance with which the Contract shall be executed, the edition or tha|
revised version of such codes and standards current at the date twenty-
eight (28) days prior to date of tender submission shall apply unless
otherwise specified. During Contract execution, any changes in such
codes and standards shall be applied after approval by the Employer and
shall be treated in accordance with GCC Clause 39.

20.3

Approval/Review of Technical Documents by Project Manager

20.3.1 The Supplier shall prepare (or cause its Subsuppliers to prepare)
and furnish to the Project Manager the documents listed in the
corresponding Appendix (List of Documents for Approval or
Review) to the Contract Agreement for its approval or review as
specified and in accordance with the requirements of GCC sub-
Clause 18.2 (Programme of Performance),

Any part of the Facilities covered by or related to the documents to be
approved by the Project Manager shall be executed only after the
Project Manager’s approval thereof.

GCC sub-Clauses 20.3.2 through 20.3.7 shall apply to those documents
requiring the Project Manager’s approval, but not to those
furnished to the Project Manager for its review only.

20.3.2 Within fourteen (14) days after receipt by the Project Manager of
any document requiring the Project Manager's approval in
accordance with GCC sub-Clause 20.3.1, the Project Manager
shall either return one copy thereof to the Supplier with its
approval »ndorsed thereon or shall notify the Supplier in writing
of its disapproval thereof and the reasons therefore and the
modifications that the Project Mana ger proposes.

If the Project Manager fails to take such action within the said
fourteen (14) days, then the said document shall be deemed fo
have been approved by the Project Manager.

20.3.3 The Project Manager shali not disapprove any document, except
on the grounds that the document does not comply with some
specified provision of the Contract or that it is contrary to good
engineering practice.

20.3.4 If the Project Manager disapproves the document, the Supplier
shall modify the document and resubmit it for the Project
Manager’s approval in accordance with GCC Sub-Clause 20.3.2.
If the Project Manager approves the document subject to
modification(s), the Supplier shall make the required
modification(s), whereupon the document shall be deemed to
have been approved.

20.3.5 If any dispute or difference occurs between the Employer and the
Supplier in connection with or arising out of the disapproval by
the Project Manager of any document and/or any modification(s)




thereto that cannot be settled between the parties within a
reasonable period, then such dispute or difference may be
referred to an Adjudicator for determination in accordance with
GCC sub-Clause 6.1 hereof. If such dispute or difference is
referred to an Adjudicator, the Project Manager shall give
instructions as to whether and if so, how, performance of the
Contract is to proceed. The Supplier shall proceed with the
Contract in accordance with the Project Manager’s instructions,
provided that if the Adjudicator upholds the Supplier’s view on
the dispute and if the Employer has not given notice under GCC
sub-Clause 6.1.2 hereof, then the Supplier shall be reimbursed by
the Employer for any additional costs incurred by reason of such
instructions and shall be relieved of such responsibility or
liability in connection with the dispute and the execution of the
instructions as the Adjudicator shall decide, and the Time for
Completion shall be extended accordingly.

20.3.6 The Project Manager’s approval, with or without modification of
the document furnished by the Supplier, shall not relieve the
Supplier of any responsibility or liability imposed apon it by any
provisions of the Contract except to the extent that any
subsequent failure results from modifications required by the
Project Manager.

203.7 The Supplier shall not depart from any approved document
unless the Supplier has first submitted to the Project Manageran
amended document and obtained the Project Manager's approval
thereof, pursuant to the provisions of this GCC sub-Clause 20.3.

If the Project Manager requests any change in any already approved
document and/or in any document based thereon, the provisions of
GCC Clause 29 shall apply to such request.

21.

Procurement

21.1

Goods

Subject to GCC sub-Clause 14.2, the Supplier shall manufacture or
procure and transport all the Goods in an expeditious and orderly
manner to the Site.

21.2

Employer-Supplied Plant, Equipment, and Materials

If the corresponding Appendix {Scope of Works and Supply by the
Employer) to the Contract Agreement provides that the Employer shall
furnish any specific items of machinery, equipment or materials to the
Supplier, the following provisions shall apply:

2121 The Employer shall, at its cwn risk and expense, transport each
item to the place on or near the Site as agreed upon by the parties
and make such item available to the Supplier at the time specified
in the programme firvished by the Supplier, pursuant to GCC|
sub-Clause 18.2, unless otherwise mutually agreed.

2122 Upon receipt of such item, the Supplier shall inspect the same
visually and notify the Project Manager of any detected shortage,




defect or default. The Employer shall immediately remedy any
shortage, defect or default, or the Supplier shall, if practicable
and possible, at the request of the Employer, remedy such
shortage, defect or default at the Employer’s cost and expense.
After inspection, such item shall fall under the care, custody and
control of the Supplier. The provision of this GCC sub-Clause
21.2.2 shall apply to any item supplied to remedy any such
shortage or default or to substitute for any defective item, or shall
apply to defective items that have been repaired,

21.2.3 The foregoing responsibilities of the Supplier and its obligations
of care, custody and control shall not relieve the Employer of
liability for any undetected shortage, defect or default, nor place
the Supplier under any liability for any such shortage, defect or
default whether under GCC Clause 27 or under any other
provision of Contract,

21.3

= b

Transportation
21.3.1 The Supplier shall at its own risk and expense transport all the

Goods and the Supplier's Equipment to the Site by the mode of
transport that the Supplier judges most suitable under all the
circumstances.

21.32 Unless otherwise provided in the Contract, the Supplier shall be
entitled to seiect any safe mode of transport operated by any
person to carry the Goods and the Supplier’s Equipment.

21.3.3 Upon dispatch of each shipment of the Gooris and the Supplier’s
Equipment, the Supplier shall notify the Employer by telex, cable,
facsimile or Electronic Data Interchange (EDI) of the descriptiorn
of the Goods and of the Supplier’s Equipment, the point and
means of dispatch, and the estimated time and peint of arrival in
the United Republic of Tanzania, if applicable, and at the Site.
The Supplier shall furnish the Employer with relevant shipping
documents to be agreed upon between the parties. :

2134 The Supplier shall be responsible for obtaining, if necessary,
approvals from the authorities for transportation of the Goods
and the Supplier's Equipment to the Site. The Empicyer shall
use its best endeavors in a timely and expeditious manner to
assist the Supplier in obtaining such approvals, if requested by
the Supplier. The Supplier shall indemnify and hold harmless
the Employer from and against any claim for damage to roads,
bridges or any other traffic facilities that may be caused by the
transport of the Goods and the Supplier’s Equipment to the Site.
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Customs Clearance
The Supplier shall, at its own expense, handle all imported Goods and
Supplier’s Equipment at the point(s) of import and shall handle any




formalities for customs clearance, subject to the Employer’s obligations
under GCC sub-Clause 14.2, provided that if applicable laws or
regulations require any application or act to be made by or in the name of
the Employer, the Employer shall take all necessary steps to comply with
such laws or regulations. In the event of delays in customs clearance that
are not the fault of the Supplier, the Supplier shall be entitled to an
extension in the Time for Completion, pursuant to GCC Clause 40.

22,

Installation

Setting Out/ Supervis:::o_n /Labour

2211 Bench Mark: The Supplier shall be responsible for the true and
proper setting-out of the Facilities in relation to bench marks,
reference marks and lines provided to it in writing by or on
behalf of the Employer.

If, at any time during the progress of installation of the Facilities, any
error shall appear in the positicn, level or alignment of the
Facilities, the Supplier shall forthwith notify the Project Manager
of such error and, at its own expense, immediately rectify such
error to the reasonable satisfaction of the Project Manager. If
such error is based on incorrect data provided in writing by or on
behalf of the Employer, the expense of rectifying the same shail
be borne by the Employer.

22.1.2 Supplier's Supervision: The Supplier shall give or provide all
necessary superintendence during the installation of the
Facilities, and the Construction Manager or its deputy shall be
constantly on the Site to provide full-time superintendence of the
installation. The Suppiier shall provide and employ oniy
technical personnel who are skilled and experienced in their
respective callings and supervisory staff wno are competeni to
adequately supervise the work at hand

22.1.3 Labour:

(a) The Supplier shall provide and employ on the Site in the
installation of the Facilities such skilled, semi-skilled and
unskilled labour as is necessary for the proper and timely
execution of the Contract. The Supplier is encouraged to use
local labour that has the necessary skills.

(b) Unless otherwise provided in the Contract, the Supplier shall
be responsible for the recruitment, transportation,
accommodation and catering of all labour, local or expatriate,
required for the execution of the Contract and for all
payments in connection therewith.

¢) The Supplier shall be responsible for obtaining all iiccessary
permit(s) and/or visa(s) from the appropriate authorities for
the entry of all labour and personnel to be employed on the
Site inte the United Republic of Tanzania and in the exact
region where the Site is located.




(d) The Supplier shall at its own expense provide the means of
repatriation to all of its and its Subsupplier's personnel
employed on the Contract at the Site to their various home
countries. It shall also provide suitable temporary
maintenance of all such persons from the cessation of their
employment on the Contract to the date programmed for
their departure. In the event that the Supplier defaults in
providing such means of transportation and temporary
maintenance, the Employer may provide the same to such
personnel and recover the cost of doing so from the Su pplier.

(¢) The Supplier shall at all times during the progress of the
Contract use its best endeavors to prevent any unlawful,
riotous or disorderly conduct or behavior by or amongst its
employees and the labour of its Su bsuppliers,

(f) The Supplier shall, in ail dealings with its labour and the
labour of its Subsuppliers currently employed on or
connected with the Contract, pay due regard to all
recognized festivals, official holidays, religious or other
customs and all local laws and regulations pertaining to the
employment of labour.

222

Supplier’s Equipment

2221

22:22

2223

All Supplier’s Equipment brought by the Supplier onto the Site
shall be deemed to be intended to be used exclusively for the
execution of the Contract. The Supplier shall not remove the
same from the Site without the Project Manager’s consent that
such Supplier's Equipment is no longer required for the
execution of the Contract.

Unless otherwise specified in the Contract, upor: completion of
the Facilities, the Supplier shall remove from the Site all
Equipment brought by the Supplier onto the Site and any surplus
materials remaining thereon.

The Employer will, if requested, use its best endeavors to assist
the Supplier in obtaining any local, state or national government
permission required by the Supplier for the export of the
Supplier’s Equipment imported by the Supplier for use in the
execution of the Contract that is no longer required for the
execution of the Contract.

22.3

Site Regulations and Safety

The Employer and the Supplier shall establish Site regulations setting
out the rules to be observed in the execution of the Contract at the Site
and shall comply therewith. The Supplier shall prepare and submit to
the Employer, with, a copy to the Project Manager, proposed Site




regulations for the Employer’s approval, which approval shall not be
unreasonably withheld.

Such Site regulations shall include, but shall not be limited to, rules in
respect of security, safety of the Facilities, gate control, sanitation,
medical care, and fire prevention.

Opportunities for Other Suppliers

2241 The Supplier shall, upon written request from the Employer or
the Project Manager, give all reasonable opportunities for
carrying out the work to any other suppliers employed by the
Employer on or near the Site.

22.4.2 1If the Supplier, upon written request from the Employer or the
Project Manager, makes available to other su ppliers any roads or
ways the maintenance for which the Supplier is responsible,
permits the use by such other suppliers of the Supplier’s
Equipment, or provides any other service of whatscever nature
for such other suppliers, the Employer shall fully compensate the
Supplier for any loss or damage caused or occasioned by such
other suppliers in respect of any such use cr service, and shall
pay to the Supplier reasonable remuneration for the use of such
equipment or the provision of such services.

2243 The Supplier shall also so arrange to perform its work as to
minimize, to the extent possible, interference with the work of
other suppliers. The Project Manager shall determine the
iesvitlwn OF any difference or conflict that may arise between ihe|
Supplier and other suppliers and the workers of the Employer in
regard to their work.

2244 The Supplier shall notify the Project Manager promptly of any
defects in the other suppliers’ work that come to its notice, and
that could affect the Supplier's work. The Project Manager shali|
determine the corrective measures, if any, required fo rectify thei
situation after inspection of the Facilities. Decicions made by the
Project Manager shall be binding on the Supplier.

22,5

Emergency Work

If, by reason of an emergency arising in connection with and during the
execution of the Contract, any protective or remedial work is necessary
as a matter of urgency to prevent damage to the Facilities, the Supplier
shall immediately carry out such work.

If the Supplier is unable or unwilling to do such work immediately, the
Employer may do or cause such work to be done as the Employer may
determine is necessary in order to prevent damage to the Facilities. In
such event the Employer shall, as soon as practicable after the
occurrence of any such emergency, notify the Supplier in writing of such
emergency, the work done and the reasons therefore. If the work . done,




or caused to be done by the Employer is work that the Supplier was
liable to do at its own expense under the Contract, the reasonable costs
incurred by the Employer in connection therewith shall be paid by the
Supplier to the Employer. Otherwise, the cost of such remedial work
shall be borne by the Employer.

22.6 Site Clearance

22.6.1 Site Clearance in Course of Performance: In the course of ca rrying
out the Contract, the Supplier shallkeep theSite reasonably free
from all unnecessary obstruction, store or remove any surplus
materials, clear away any wreckage, rubbish or tem porary works
from the Site, and remove any Supplier’s Equipment no longer
required for execution of the Contract.

22.6.2  Clearance of Site after Completion: After Completion of all parts of
the Facilities, the Supplier shall clear away and remove all
wreckage, rubbish and debris of any kind from the Site, and|
shall leave the Site and Facilities clean and safe.

227 Watching and Lighting
The Supplier shall provide and maintain at its own expense alllighting,
fencing, and watching when and where necessary for the proper
execution and the protection of the Facilities, or for the safety of the
owners and occupiers of adjacent property and for the safety of the
public.
228 Work at Night and on Holidays
| 2281 Unless otherwise provided in the Contract, no work shall be'
carried out during the night and on public holidays of the United
Republic of Tanzania without prior written consent of the
Employer, except where work is necessary or required to ensure
safety of the Facilities or for the protectics of life, or to prevent
loss or damage to property, when the Supplier shall immediately
advise the Project Manager, provided that provisions of this GCC
sub-Clause 2281 shall not apply to any work which is
customarily carried out by rotary or double-shifts.

22.8.2 Notwithstanding GCC sub-Clauses 22.8.1 or 22.1.3, if and when,
the Supplier considers it necessary to carry out work at night or
on public holidays so as to meet the Time for Completion and
requests the Employer’s consent thereto, the Employer shall not
unreasonably withhold such consent.

23. | Test and Inspection | 23.1 The Supplier shall at its own expense carry out at the place of
manufacture and/or on the Site all such tests and/or inspections of the

Goods and any part of the Facilities as are specified in the Contract.

23.2 The Employer and the Project Manager or their designated




representatives shall be entitled to attend the aforesaid test and /or
inspection, provided that the Employer shall bear all costs and expenses
incurred in connection with such attendance including, but not limited
to, all traveling and board and lodging expenses.

233

Whenever the Supplier is ready to carry out any such test and/or
inspection, the Supplier shall give a reasonable advance notice of such
test and/or inspection and of the place and time thereof to the Project
Manager. The Supplier shall obtain from any relevant third party or
manufacturer any necessary permission or consent to enable the
Employer and the Project Manager (or their designated representatives)
to attend the test and/ or inspection.

234

The Supplier shall provide the Project Manager with a certified report of
the results of any such test and/or inspection.

If the Employer or Project Manager (or their designated representatives)
fails to attend the test and/or inspection, or if it is agreed between the
parties that such persons shall not do so, then the Supplier may proceed
with the test and /or inspection in the absence of such persons, and may
provide the Project Manager with a certified report of the results thereof.

23.5

The Project Manager may require the Supplier to carry out any test
and/or inspection not required by the Contract, provided that the
Supplier’s reasonable costs and expenses incurred in the carrying out of
such test and/or inspection shall be added to the Contract Price. Further,
if such test and/or inspection impedes the progress of work on the
Facilities and/or the Supplier's performance of its other obligations|
under the Contract, due allowance will be made in respect of the Time for
Completion and the other obligations so affected

23.6

If any Goods or any part of the Facilities fails to pass any test and/or
inspection, the Supplier shall either rectify or replace such Goods or part
of the Facilities and shall repeat the test and /o= inspection upon giving a
notice under GCC sub-Clause 23.3.

If any dispute or difference of opinion shall arise between the parties in
connection with or arising out of the test and/ or inspection of the Goods
or part of the Facilities that cannot be settled between the parties within
a reasonable period of time, it may be referred to an Adjudicator for
determination in accordance with GCC sub-Clause 6.1.

23.8

The Supplier shall afford the Employer and the Project Manager, at the
Employer’s expense, access at any reasonable time to any place where
the Goods are being manufactured or the Facilities are being installed, in




order to inspect the progress and the manner of manufacture or]
installation, provided that the Project Manager shall give the Supplier a
reasonable prior notice.

23.9

The Supplier agrees that neither the execution of a test and/or
inspection of Goods or any part of the Facilities, nor the attendance by
the Employer or the Project Manager, nor the issue of any test certificate
pursuant to GCC sub-Clause 234, shall release the Supplier from any
other responsibilities under the Contract.

23.10

No part of the Facilities or foundations shall be covered up on the Site
without the Supplier carrying out any test and/or inspection required
under the Contract. The Supplier shall give a reasonable riotice to the
Project Manager whenever any such ready or about to be ready for test
and/or inspection; such test and/or inspection and notice thereof shall
be subject to the requirements of the Contract.

23.11

The Supplier shall uncover any part of the Facilities or foundations, or
shall make openings in or through the same as the Project Manager may
from time to time require at the Site, and shall reinstate and make good
such part or parts.

If any parts of the Facilities or foundations have been covered up at the
Site after compliance with the requirement of CCC sub-Clause 23,10 and!
are found to be executed in accordance with the Contract, the expenses|
of uncovering, making openin gs in or through, reinstating, and making
good ihe same shall be borne by the Employer, and the Time for
Completion shall be reasonably adjusted to the extent that the Supplier
has thereby been delayed or impeded i the verformance of any of its
obligations under the Contract

24,

Completion of the
Facilities

241

As soon as the Facilities or any part thereof has, in the opinion of the
Supplier, been completed operationally and structurally and put in a
tight and clean condition as specified in the Technical Specitications,
excluding minor items not materially affecting the operation or safety of
the Facilities, the Supplier shall so notify the Employer in writing.

242

Within seven (7) days after receipt of the notice from the Supplier under
GCC sub-Clause 24.1, the Employer shall supply the operating and
maintenance personnel specified in the corresponding Appendix (Scope
of Works and Supply by the Employer) to the Contract Agreement for
Pre-commissioning of the Facilities or any part thereof.

Pursuant to the corresponding Appendix (Scope of Works and Supply
by the Employer) to the Contract Agreement, the Employer shall also




provide, within the said seven (7) day period, the raw materials,f
utilities, lubricants, chemicals, catalysts, facilities, services and other
matters required for Pre-commissioning of the Facilities or any part
thereof.

24.3

As soon as reasonably practicable after the operating and maintenance
personnel have been supplied by the Employer and the raw materials,
utilities, lubricants, chemicals, catalysts, facilities, services and other
matters have been provided by the Employer in accordance with GCC
sub-Clause 24.2, the Supplier shall commence Pre-commissioning of the
Facilities or the relevant part thereof in preparation for Commissioning.

24.4

As soon as all works in respect of Pre-commissioning are completed
and, in the opinion of the Supplier, the Facilities or any part thereof is
ready for Commissioning, the Supplier shall so notify the Froject
Manager in writing.

245

The Project Manager shall, within fourteen (14) days after receipt of the
Supplier’s notice under GCC sub-Clause 24 4, either issue a Completion
Certificate in the form specified in the Sample I'orms and Procedures
section in the tendering documents, stating that the Facilities or that part
thereof have reached Completion as of the date of the Suppliet’s notice
under GCC sub-Clause 24.4, or notify the Supplier in writing of any
defects and/or deficiencies.

If the Project Manager notifies the Supplier of any defecis and/or
deficiencies, the Supplier shall then correct such defects and/or
deficiencies, =nd shall repeat the procedure described in CCC sub-
Clause 24.4.

If the Project Manager ic satisfied that the Facilities or that part thereof
have reached Completion, the Project Manager shall, withan scven (7)
days after receipt of the Supplier’s repeated notice, issue a Comnpleticn
Certificate stating that the Facilities or that part thereof have reached
Completion as of the date of the Supplier’s repeated notice.

If the Project Manager is not so satisfied, then it shall notify the Supplier
in writing of any defects and/or deficiencies within seven (7) days after
receipt of the Supplier's repeated notice, and the above procedure shall
be repeated.

24.6

If the Project Manager fails to issue the Completion Certificate and fails
to inform the Supplier of any defects and/or deficiencies within
fourteen (14) days after receipt of the Supplier’s notice under GCC sub-
Clause 24.4 or within seven (7) days after receipt of the Supplier's
repeated notice under GCC sub-Clause 24.5, or if the Employer makes
use of the Facilities or part thereof, then the Facilities or that part thereof
shall be deemed to have reached Completion as of the date of the
Supplier’s notice or repeated notice, or as of the Employer’s use of the
Facilities, as the case may be. ]




|
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As soon as possible after Completion, the Supplier shall complete all
outstanding minor items so that the Facilities are fully in accordance with
the requirements of the Contract, failing which the Employer will
undertake such completion and deduct the costs thereof from any monies
owing to the Supplier.

24.8

Upon Completion, the Employer shall be responsible for the care and
custody of the Facilities or the relevant part thereof, together with the
risk of loss or damage thereto, and shall thereafter take over the
Facilities or the relevant part thereof.

25,

Commissioning and
Operational
Acceptance

251

Commissioning

251.1 Commissioning of the Facilittes or any part thereof shall be
commenced by the Supplier immediately after issue of the
Completion Certificate by the Project Manager, pursuant to
GCC sub-Clause 24.5, or immediately after issue of the deemed
Completion, under GCC sub-Clause 24.6.

251.2 The Employer shall supply the operating and maintenance
personnel and all raw materials, utilities, lubricanis, chemicals,
cafalysts, facilities, services and other matters required for
Commissioning.

25.2

2521  The Guarantee Test [and rcpeats titerect shall be conducted by
! the Supplier during Conunissioning of the Facilities or thel
relevant part thercof to ascertain whether the Facilities or the
relevant part car attain the Hunctional Guarantees specified in
the Technical Specificaiions. The Supplier's and Project
Manager’s advisory personnci shaii attend the Guarantee Test,
and shall advise and assist the Employer. The Employer shall
promptly provide the Suppher with such ‘nformation as the
Supplier may reasonebiy require ini relation io the conduct and|
results of the Guarantee Test (und any repeats thereof).

25.2.2 If for reasons not atiributable to the Supplier, the Guarantes Test
of the Facilities or the relevant part thereof cannot be successfully
completed within the period from the date of Completion
specified in the SCC or any other period agreed upon by the
Employer and the Supplier, the Supplier shall be deemed to have
fulfilled its obligations with respect to the Functional Guarantees,
and GCC sub-Clauses 28.2 and 28.3 shall not apply.
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uf)b;eullalt_i'on-al -‘f\_&eptance
25.3.1  Subject to GCC sub-Clause 25.4 below, Operational Acceptance
shall occur in respect of the Facilities or any part thereof when




253.2

If within seven (7) days after receipt of the Supplier’s notice, the Froject
Manager fails tc issue the Operational Acceptance Certificate or fails tc
inform the Supplier in writing of the justifiable reasons why the Project
Manager has not issued the Operational Acceptance Certificate, the
Facilities or the relevant part thereof shall be deemed io have been
accepted as of the date of the Supplier’s said notice.

(a) the Guarantee Test has been successfully completed and
the Functional Guarantees are met; or

(b)  the Guarantee Test has not been successfully completed
or has not been carried out for reasons not attributable to
the Supplier within the period from the date of
Completion specified in the SCC or any other agreed
upon period as specified in GCC sub-Clause 25.2.2 above;
or

(c)  the Supplier has paid the liquidated damages specified in
GCC sub-Clause 28.3 hereof; and

(d) any minor items mentioned in GCC sub-Clause 24.7
hereof relevant to the Facilities or that part thereof have
been completed.

At any time after any of the events set out in GCC sub-Clause
25.3.1 have occurred, the Supplier may give a notice o the
Preject Manager requesting the issue of an Operatonal
Acceptance Certificate in the form provided in the Tendering
Documents or in another form acceptable to the Employer in
respect of the Facilities or the part thereof specified in such
notice as of the date of such notice.

The Project Manager shall, after consultation with the
Employer, and within seven (7) days after receipt of the
Supplier’s notice, issue an Operational Acceptance Certificate.
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Partial Acceptance

2541

254.2

If the Contract specifies that Completion and Commissioning
shall be carried cut in respect of parts of the Facilities, the
provisions relating to Completion and Commissioning
including the Guarantee Test shall apply to each such part of
the Facilities individually, and the Operational Acceptance
Certificate shall be issued accordingly for each such part of the
Facilities.

If a part of the Facilities comprises facilities such as buildings,
for which no Commissioning or Guarantee Test is required,
then the Project Manager shall issue the Operational Acceptance
Certificate for such facility when it attains Completion,
provided that the Supplier shall thereafter complete any
outstanding minor items that are listed in the Operational,




, Acceptance Certificate. | .

Guarantees and Liabilities

26

Completion

Guarantee

The Supplier guarantees that it shall attain Completion of the Facilities (or
a part for which a separate time for completion is specified in the SCC)
within the Time for Completion specified in the SCC pursuant to GCC sub-
Clause 8.2, or within such extended time to which the Supplier shall be
entitled under GCC Clause 40 hereof.

If the Supplier fails to attain Completion of the Facilities or any part thereof
within the Time for Completion or any extension thereof under GCC
Clause 40, the Supplier shall pay to the Employer liquidated damages in
the amount specified in the SCC as a percentage rate of the Contract Price,
or the relevant part thereof. The aggregate amount of such liquidated
damages shall in no event exceed the amount specified as “Maximum” in
the SCC. Once the “Maximum” is reached, the Employer may consider
termination of the Contract, pursuant to GCC sub-Clause 42.2.2.

Such payment shall completely satisfy the Supplier's obligation to attain
Completion of the Facilities or the relevant part thereof within the Time for
Completion or any extension thereof under GCC Clause 40. The Supplier
shall have no further liability whatsoever to the Employer in respect
thereof.

However, the payment of liquidated damages shall not in any way relieve
tha Supplicr from any of its obligations to complate the Facilities or from!
any other obligations and liabilities of the Suppiier under the Contract.

Save for liquidated damages payable under this GCC sub-Clause 26.2, the
failure by the Supplier to attain any milestone or other act, matter or thi ng|
by any date specified in the correspending Appendix (Time Schedule) to
the Contract Agreement and/or other programme of work prepared
pursuant to GCC sub-Clause 18.2 shall not render the Supplier liable for
any loss or damage thereby suffered by the Employer.

If the Supplier attains Completion of the Facilities or any part thereof
before the Time for Completion or any extension thereof under GCC
Clause 40, the Employer shall pay to the Supplier a bonus in the amount
specified in the SCC, The aggregate amount of such bonus shall in no
event exceed the amount specified as “Maximum” in the SCC.

27,

Defect Liability

The Supplier warrants that the Facilities or u_ i i art thereof shall be free
from defects in the design, engineering, materials and workmanship of the
Goods supplied and of the work executed.




27.2

| of the work executed by the Supplier, the Supplier shall promptly, in

The Defect Liability Period shall be eighteen (18) months from the date of
Completion of the Facilities (or any part thereof) or twelve (12) months
from the date of Operational Acceptance of the Facilities (or any part
thereof), whichever first occurs, unless specified otherwise in the SCC.

If during the Defect Liability Period any defect should be found in the
design, engineering, materials and workmanship of the Goods supplied or

consultation and agreement with the Employer regarding appropriate
remedying of the defects, and at its cost, repair, replace or otherwise make
good (as the Supplier shall, at its discretion, determine) such defect as well
as any damage to the Facilities caused by such defect. The Supplier shall
not be responsible for the repair, replacement or making good of any defect
of any damage to the Facilities arising out of or resulting from any of the
foliowing causes:

(2) improper operation or maintenance or the Facilities by the Employer

(b) operation of the Facilities outsicle specifications provided in the
Contract

(c) normal wear and tear.

t

27.3 | The Sup_};Iier’s obligations under this GCC Clause 27 shal’ not a'[')ply to
(a) any materials that are supplied by the Empioyer under GCC sub-
Clause 212, are normaily consumed in operation. or have a normal
life shiorter than the Defect Liability Period stated hereiu
(b) any designs, specifications or other data designed, supplied or
specified by or et behalf of the Employer or any matiters for which
the Supplier has disclanmned respensibility herein
{c) any other materials supplied or any other work exacuted by or on
behalf of the Employer. except for the work executed by the
Eiaployer under GCC sub-Clause 27.7. -
| N
1274 | The Employer shall give the Supplier a notice stating the nature of any
such defect together with all available evidence thereof, promptly
following the discovery thereof. The Employer shall afford all reasonable
opportunity for the Supplier to inspect any such defect.
275 | The Employer shall afford the Supplier all necessary access to the Facilities|

and the Site to enable the Supplier to perform its obligations under this
GCC Clause 27. |

The Supplier may, with the consent of the Employer, remove from the Site
any Goods or any part of the Facilities that are defective if the nature of the
defect, and/or any damage to the Facilities caused by the defect, is such




that repairs cannot be expeditiously carried out at the Site. ' M

27.6

If the repair, replacement or making good is of such a character that it may
affect the efficiency of the Facilities or any part thereof, the Employer may
give to the Supplier a notice requiring that tests of the defective part of the
Facilities shall be made by the Supplier immediately upon completion of
such remedial work, whereupon the Supplier shall carry out such tests.

If such part fails the tests, the Supplier shall carry out further repair,
replacenicnt or making good (as the case may be) until that part of the
Facilities passes such tests. The tests shall be agreed upon by the Employer
and the Supplier.

20T

If the Supplier fails to commence the work necessary to remedy such defect
or any damage to the Facilities caused by such defect within a reasonable
time (which shall in no event be considered to be less than fifteen (15)
days), the Employer may, following notice to the Supplier, proceed to do
such work, and the reasonabie costs incurred by the Fmployer in
connection therewith shall be paid to the Employer by the Supplier or may
be deducted by the Employer from any monies due the Supplier or claimed
under the Performance Security.

27.8

If the Facilities or any part thereof cannot be used by reason of such defect|
and/or making good of such defect, the Defect Liability Period of the|
Facilities or such part, as the case may be, shall be extended by a period
equal to (ie ped’ 7 during which the Facilities or stich parl caniwd Bo used

by the Employer because of any cf the aforesaid reasons.

'
|

27.9

-E?cept as provided in GCC Clauses 27 and 33, the Supplier shall be mu"erl
no liability whatsoever and howsoever arising, and whether under the:
Contract or at law, i respect of defects in the Facilities or any part l-hereof,[
the Goods, design or engineering or work executed that appear after,
Completion of the Facilities or any part thereof, except where such defects:
are the result of the gross negligence, fraud, criminal or willful action of the
Supplies.

27.10

In addition, the Supplier shall also provide an extended warranty for any
such componernt of the Facilities and during the period of time as may be
specified in the SCC. Such obligation shall be in addition to the defect
liability specified under GCC sub-Clause 27 2.

28.

Functional
Guarantees

28.1

The Supplier guarantees that during the Guarantee Test, the Facilities and
all parts thereof shall attain the Functional Guarantees specified in the
corresponding Appendix (Functional Guarantees) to the Contract




Agreement, subiect to and upon the conditions therein specified
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If, for reasons attributable to the Supplier, the minimum level of the
Functional Guarantees specified in the corresponding  Appendix
(Functional Guarantees) to the Contract Agreement are not met either in
whole or in part, the Supplier shall at its cost and expense make such
changes, modifications and/or additions to the Plant or any part thereof as
may be necessary to meet at least the minimum level of such Guarantees.
The Supplier shall notify the Employer upon completion of the necessary
changes, modifications and/or additions, and shall request the Employer
to repeat the Guarantee Test until the minimum level of the Guarantees has
been met. If the Supplier eventually fails to meet the minimum level of
Functional Guarantees, the Employer may consider termination of the
Contract, pursuant to GCC sub-Clause 42.2.2,

283

If, for reasons attributable to the Supplier, the Functiona! Guarantces
specified in the corresponding Appendix (Functional Guarantees) tc the
Contract Agreement are not attained either in whole or in part, but the
minimum level of the Functional Guarantees specified in the said,
Appendix to the Contract Agreement is met, the Supplier shall, at the|
Supplier’s option, either

(a) make such changes, modifications and/or additions to tae Facilities or
any part thereof that are necessary to attain the Functional Guarantees
at its cost and expense, and shall request the Employer {2 repeat the
Guarantee Test or

|

(b) pay liquidated damages to the Employer in respect of the failure to l
meet the Fanctional Guarantees in accordance with the previsions in
the corresponding Appendix (Functional Guarantees) to the Cs_mtrart:
Agreement. |

}

28.4

R R S |
[}

The payment of liquidated damages under GCC sub-Clause 8.3, up ‘o thei.
limitation of liability specified in the SCC, shall completciy satisfy the
Supplier’s guarantees under GCC sub-Clause 28.3, and the Supplier shali
have no further liability whatsoever to the Employer in respect thereof.
Upon the payment of such liquidated damages by the Supplier, the Project
Manager shall issue the Operational Acceptance Certificate for the
Facilities or any part thereof in respect of whick the liquidated damages
have been so paid.

29,

Patent Indemnity

291

The Supplier shall, subject to the Employer’s compliance with GCC sub-
Clause 29.2, indemnify and hold harm!uss the Employer and its employees
and officers from and against any and all suits, actions or administrative
proceedings, claims, demands, losses, damages, costs, and expenses of
whatsoever nature, including attorney’s fees and expenses, which the
Employer may suffer as a result of any infringement or alleged




infringement of any patent, utility model, registered design, trademark,!
copyright or other mtellectual property right registered or otherwise
existing at the date of the Contract by reason of: (a) the installation of the
Facilities by the Supplier or the use of the Facilities in the United Republic
of Tanzania; and (b) the sale of the products produced by the Facilities in
United Republic of Tanzania.

Such indemnity shall not cover any use of the Facilities or any part thereof
other than for the purpose indicated by or to be reasonably inferred from|
the Contract, any infringement resulting from the use of the Facilitics or|
any part thereof, or any products produced thereby in association or
combination with any other equipment, plant or materials not supplied by
the Supplier, pursuant to the Contract Agreement.

29

If any proceedings are brought or any claim is made against the | Employer
arising out of the matters referred to in GCC sub-Clause 29.1, the
Employer shall promptly give the Supplier a notice thereof, and the
Supplier may at its own expense and in the Employer's name conduct!
such proceedings or claim and any negotiations for the settlement of any
such proceedings or claim.

If the Supplier fails to notify the Employer within twenty-eight (28) days
after receipt of such notice that it intends to conduct any such proceedings|
or claim, then the Employer shall be free to condict the same on its own!
behalf. Unless the Supplier has so failed to notify the Employer within l.he|
twenty-eight (28) day period, the Employer shall make no admission that|
may be prejudicial to the defeiise of any such proceedings or claim. |

The Employer shall, at the Supplier's request, afford all avajlable
assistance to th= Supplier in conduciing such proceedings or claim, and,
shall be reimbursed by the Supplier for ali reasonable expenses incurred]
in so doing. !

29.3

The Employer shall indemrify and hold harmless the Supplier and its
employees, officers and Subsunpiiers from and against any and all suits,
actions or administrative proceedings, clairs, demands, losses, damages,
costs, and expenses of whatsosver nature, including attorney’s fees and
expenses, whict the Supplier may suffer as a result of any infringcment or
alleged infringement of any patent, utility model, registered design,
trademark, copyright or other intellectual property right registered or
otherwise existing at the date of the Contract arising out o or in
connection with any design, data, drawing, specification, or other
documents or materials provided or designed by or on behalf of the
Employer.

30.

Limitation
Liability

of

30.1

Except in cases of criminal negligence or willful misconduct,

(a) the Supplier shall not be liable to the Employer, whether in contract,i
tort, or otherwise, for any indirect or consequential loss or damage,
loss of use, loss of production, or loss of profits or interest costs,
provided that this exclusion shall not apply to any obligation of the




Supplier to pay liquidated damages to the Employer and

(b) the aggregate liability of the Supplier to the Employer, whether under
the Contract, in tort or otherwise, shall not exceed the total Contract
Price, provided that this limitation shall not apply to the cost of
repairing or replacing defective equipment, or to any obligation of the
Supplier to indemnify the Employer with respect to patent
infringement.

G. Risk Distribution

31.

Transfer of Ownership

3.1

Ownership of the Goods (including spare parts) to be imported into the
United Republic of Tanzania shall be transferred to the Employer upon
loading on to the mode of transport to be used to convey the Goods from
the couniry of origin.

31.2

Ownership of the Goods (including spare parts) procured in the United
Republic of Tanzania where the Site is located shall b transferred to the
Employer when the Goods are brought o to the Site.

313

Ownership of the Supplier's Equipment used by E&TS;Z_;;E& and its
Subsuppliers in connection with the Coriract shali remain with the
Supplier or its Subsuppliers. -

Gwnersitip of any Goods in excess of the requirements for the raciiities]
shall revert to the Supplier upon Completion ot the Facilities or at such
earlier time when the Employer and the Supplier agrea that the Goods in
question are no longer required for the Facilities

31.5

Notwithstanding the transfer of ownership of tie Goods, the
responsibility for care and custody thereof together with the risk of loss
or damage thereto shall remain with the Supplier pursuant to GCC
Clause 32 {Cate of Facililies) hereof until Compietion of the Facilities or
the part thereof in which such Goods are incorporated.

32,

Care of Facil.ities

321

The Supplier shall be responsible for the care and custody of the
Facilities or any part thereof until the date of Completion of the
Facilities pursuant to GCC Clause 24 or, where the Contract provides for
Completion of the Facilities in parts, until the date of Completion of the
relevant part, and shall make good at its own cost any loss or damage
that may occur to the Facilities or the relevant part thereof from any
cause whatsoever during such period. The Supplier shall also be
responsible for any loss or damage to the Facilities caused by the
Suppiier o« its Sub suppliers in the course of any work carried out,
pursuant to GCC Clause 27. Notwithstanding the foregoing, the
Supplier shall not be liable for any loss or damage to the Facilities or
that part thereof caused by reason of any of the matters specified oi

referred to in paragraphs (a), (b) and (c) of GCC sub-Clauses 32.2 and




38.1.

32:2

If any loss or damage occurs to the Facilities or any part thereof or to the
Supplier’s temporary facilities by reason of

(a) (insofar as they relate to the United Republic of Tanzania, where the
Site is located) nuclear reaction, nuclear radiation, radioactive
contamination, pressure wave caused by aircraft or other aerial
objects, or any other occurrences that an experienced supplier could
not reasonably foresee, or if reasonably foreseeable could not
reasonably make provision for or insure against, insofar as such
risks are not normally insurable on the insurance market and are
mentioned in the general exclusions of the policy of insurance,
including War Risks and Political Risks, taken out under GCC
Clause 34 hereof

(b) any use or occupation by the Employer or any third party (other
than a Subsupplier) authorized by the Employer of any part of the
Facilities

(c) any use of or reliance upon any design, data or specification
provided or designated by or on behalf of the Employer, or any
such matter for which the Supplier has disclaimed responsibility
herein,

the Employer shall pay to the Supplier all sums payable in respect of the
Facilities executed, notwithstanding that the same be lost, destrayed or
damaged, and will pay to the Supplier e replacement value of alll
temporary facilitics and ail parts thereof lost, destroyed or damaged. If|
the Employer requests the Supplier in writing to make good any loss or
damage to the Facilities thereby occasioned, the Supplier shail make
good the same at the cost oi the Employer in accordance with GCC
Clause 39. If the Employer does not request the Supplier in writing to
make good any loss or damage to the Facilities thereby occasioned, the
Employer shall either request a change in accordance with GCC Clause
39, excluding the performance of that part of the Facilities thereby lost,
destroyed or damaged, or, where the loss or damage affects a
substantal part of the Facilities, the Employer chall terminate the
Contract pursuant to GCC sub-Clause 42.1 hereof.

32.3

The Supplier shall be liable for any loss of or damage to any Supplier’s
Equipment, or any other property of the Supplier used or intended to be
used for purposes of the Facilities, except (i) as mentioned in GCC sub-
Clause 32.2 (with respect to the Supplier’s temporary facilities), and (ii)
where such loss or damage arises by reason of any of the matters
specified in GCC sub-Clauses 32.2 (b) and (c) and 38.1.

324

With respect to an§ loss or 'c-léﬁﬁ;{ge_ caused to the Facilities or aﬁy part
thereof or to the Supplier’s Equipment by reason of any of the matters
specified in GCC sub-Clause 3&.1, the provisions of GCC sub-Clause 38.3




shall apply.

33.

Loss of or Damage to
Property; Accident or
Injury to Workers;
Indemnification

33:.1

Subject to GCC sub-Clause 33.3, the Supplier shall indemnify and hold|
harmless the Employer and its employees and officers from and agains.ti
any and all suits, actions or administrative proceedings, claims,
demands, losses, damages, costs, and expenses of whatsoever nature,
including attorney’s fees and expenses, in respect of the death or injury
of any person or loss of or damage to any property (other than the
Facilities whether accepted or not), arising in connection with the
supply and ins:allation of the Facilities and by reason of the negligence
of the Supplier or its Subsuppliers, or their employees, officers or
agents, except any injury, death or property damage caused by the
negligence of the Employer, its suppliers, employees, officers or agents.

33.2

If any proceedings are brought or any claim is made against the|
Employer that might subject the Supplier to liability under GCC sub-
Clause 33.1, the Employer shall pronptly give the Supplier a notice
thereof and the Supplier may at its own expense and in the Employer’s
name conduct such proceedings or claim and any negotiations for the
setilement of any such proceedings or claim.

If the Supplier fails to notify the Employer within twenty-eight (28) days
after receip: of such notice that it intends to conduct any such
proceedings or claim, then the Employer shall be free to conduct the
same on its own behalf. Unless the Supplier has so failed to notify the
Employer within the twenty-eight (25) day period, the Employer shall
make no admission that may be prejudicial to the defense of any such
proceedings or claim.

The Employer shall, ai the Supplier's request, afford all available!
assistance to the Supplier in conducting such proceedings or ciaim, and
shali be reimbursed by the Supplier for all reascnable expenses incurred
in so deoing,.

1333

The Employer shall mdenuﬁiy and hold harmless the Supplier and its

employees, officers and Subsuppliers from any liability ior loss of or
damage to property of the Employer, other than the Facilities not yet
taken over, that is caused by fire, explosion or any other perils, in excess
of the amournt recoverable from insurances procured under GCC Clause
34, provided that such fire, explosion or other perils were not caused vy
any act or failure of the Supplier.

33.4

The party entitled to the benefit of an indemnity under this GCC Clause
33 shall take all reasonable measures to mitigate any loss or damage
which has occurred. If the party fails to take such measures, the other
party’s liabilities shall be correspondingly reduced.

34.

Insurance

34.1

To the extent specified in the corresponding Appendix (Insurance
Requirements) to the Contract Agreement, the Supplier shall at its
expense take out and maintain in effect, or cause to be taken out and
maintained in effect, during the performance of the Contract, the




insurances set forth below in the sums and with the deductibles and
other conditions specified in the said Appendix. The identity of the
insurers and the form of the policies shall be subject to the approval of
the Employer, who should not unreasonably withhold such approval.

(a) Cargo Insurance During Transport

Covering loss or damage occurring while in transit from the
Supplier’s or Subsupplier’s works or stores until arrival at the Site,
to the Goods (including spare parts therefore) and to the Supplie’s!
Equipment.

(b) Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site,
occurring prior io Completion of the Facilities, with an extended
maintenance coverage for the Supplier’s liability in respect of any
loss or damage occurring during the Defect Liability Period while
the Supplier is on the Site for the purpose of performing its
obligaticns during the Defect Liability Period.

(c) Third Party Liability Insurance

Covering bodily injury or death suffered by thiré parties (irv:luor.iingl
the Employer's personnel) and loss of or damage in property
pecurring in connection with the supply and installation of the
Pacilities.

() Automobilc Liability Insurance
Covaiing use of all vehicles used by the Supplier or itz Subsuppliers
(whether or not ewned by them) in connection wit the execution of
the Contract,

() Workers’ Compensation

In accordance with the statutory requirernenis applicable in United
Republic of Tanzania.

(f) Employer’s Liability

In accordance with the statutory reguirements applicable in United
Republic of Tanzania.

(g) Other Insurances

Such other insurances as may be specifically agreed upon by the
parties hereto as listed in the said the corresponding Appendix.

taken out by the Supplier pursuant to GCC sub-Clause 34.1, except for
the Third Party Liability. Workers’ Compensation and Employer’s
Liability Insurances, and the Supplier's Subsuppliers shall be named as




co-insured’s under all insurance policies taken out by the Supp[ie_r-
pursuant to GCC sub-Clause 34.1 except for the Cargo Insurance During
Transport, Workers" Compensation and Employer’s Liability
Insurances. All insurer’s rights of subrogation against such co-insured’s
for losses or claims arising out of the performance of the Contract shall
be waived under such policies.

34.3

The Supplier shall, in accordancc with the provisions of the
corresponding Appendix (Insurance Requirements) to the Contract
Agreement, deliver to the Employer certificates of insurance (or copies
of the insurance policies) as evidence that the required policies are in
full force and effect. The certificates shall provide that no less than
twenty-one (21) days’ notices shall be given to the Employer by insurers
prior to cancellation or material modification of a policy.

34.4

The Supplier shall ensure that, where applicable, its Subsupplier(s) shall
take out and maintain in effect adequate insurance policies for their
personnel and vehicles and for woik executed by them under the
Contract, unless such Subsuppliers are covered by the policies taken out
by the Supplier. |

24.5

The Employer shall at its expense take out and maintain in effect during
the performance of the Contract those insurarces specified in the
corresponaing Appendix (Insurance Requiremonts) to the ‘ontract|
Agreement, in the sums and with the deductibics and other conditions
specified in the said Appendix. The Supplier and the Supplier's
Subsuppliers shall be named as co-insured’s und«e all such policies. AJ"I
insurers’ rights of subrogation zagainst such co-insured’s for losses ot}
claims arising out of the performance of the Coutract siall be waived,|
under such policics. The Employer shall deliver to the Supplier
satisfactory evidence that the required insurances are in full force and
effect. The policies shall provide that nct less than twenty-one (21)]
days’ notices shall be given to the Supplier by ali insurers prior to any
canceliation or material modification of the policizs. If w0, requested by
the Supplier, the Employer shall provide copies of the policies taken out
by the Employer under this GCC sub-Clause 24.5
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If the Supplier fails to take out and/or maintain in effect the insurances
referred to in GCC sub-Clause 34.1, the Empivyer may take out and
maintain in effect any such insurances and may from time to time
deduct from any amount due the Supplier under the Contract any
premium that the Employer shall have paid to the insurer, or may
otherwise recover such amount as a debt due from the Supplier If the




Employer fails to take out and/or maintain in effect the insurances!
referred to in GCC 34.5, the Supplier may take out and maintain in
effect any such insurances and may from time to time deduct from any
amount due the Employer under the Contract any premium that the
Supplier shall have paid to the insurer, or may otherwise recover such
amount as a debt due from the Employer. If the Supplier fails to or is
unable to take out and maintain in effect any such insurances, the
Supplier shall nevertheless have no liability or responsibility towards
the Employer, and the Supplier shall have full recourse against the
Employer for any and all liabilities of the Employer herein.

Unless otheriise provided in the Contract, the Supplier shall prepare
and conduct all and any claims made under the policies effected by it
pursuant to this GCC Clause 34, and all monies payable by any insurers
shall be paid to the Supplier. The Employer shall give to the Supplier all
such reasonable assistance as may be required by the Supplier. With
respect to insurance claims in which the Employer’s interest is involved,
the Supplier shal! not give any release or make any compromise with
the insurer without the prior written consent of the Employer. With
respect to insurance claims in which the Supplier’s interest is invalved,
the Employer shall not give any release or make any compromise with
the insurer without the prior written corsent of the Supplier.

Unforeseen Conditiors
|
]

35.1

If. during the execution of the Contract, the Supplier shall encounier on
the Site any vhysical conditions (other ihan climatic conditions) or
artificial obstractions that couid not have been reasonably foreseen prior
to the date of the Contract Agreement by an experienced supplier on the
basis of reasonable examination: of the data relating to the Facilities
(including any data as to boring tests) provided by the Hmployer, and!
on the basis of informaiion that it could have obiained from a visual
inspection of the Site (if access thereto was available) or other data
readily available to it relating to the Facilities, and if the Supplier
determines that it will in consequence of suci conditions or obstructions
incur additicnal cost and expense or require additional Hme to perform
its obligations under the Contract that would not have been required if
such physical conditions or artificial obstructions had not bzen
encountered, the Supplier shall promptly, and before performing
additional work or using additional Goods or Supplier’s Equipment,
notify the Project Manager in writing of

(a) the physical conditions or artificial obstructions on the Site that
could not have been reasonably foreseen

(b) the additional work and/or Goods and/or Supplier's Equipmeni!
required, uicluding the steps which the Supplier will or propuses to|
take to overcome such conditions or obstructions

(c) the extent of the anticipated delay




(d) the additional cost and expense that the Supplier is likely to incur.

On receiving any notice from the Supplier under this GCC sub-Clause
35.1, the Project Manager shall promptly consult with the Employer and
Supplier and decide upon the actions to be taken to overcome the
physical conditions or artificial obstructions encountered. Following
such consultations, the Project Manager shall instruct the Su pplier, with
a copy to the Employer, of the actions to be taken.
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Any reasonable additional cost and expense incurred by the Supplier in
following the instructions from the Project Manager to overcome such
physical conditions or artificial obstructions referred to in GCC sub-
Clause 35.1 shall be paid by the Employer to the Supplier as an addition
to the Contract Price.
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If the Supplier is delayed or impeded in the performance of the Contract
because of any such physical condidons or artificial obstructions
referred to in GCC sub-Clause 35.1, the Time for Completion shall be
extended in accordance with GCC Clause 4.

36.

Change in Laws and
Regulations

36.1

If, after the date twenty-eight (28) days prior to the date of Tender
submission, ir the United Republic of Tanzaniz, any law, regulation,
crdinance, order or by-law having the force of law is enacted,
promulgated, abrogated or changed (which shall be deemed to include
any change in interpretation or application by the competent
authorities) that subsequently affects the costs and expenses of the
Suppiier and/or tne Time for Completion, the Contract Price shali be
correspendingly increased or decreased, ond/or the Time for
Completion shall be reasonably adjusted to the extent that the Supplier
has thereby been affected in the performance of any of its ohligations
under the Contract. Notwithstanding the foregoing, such additioral or
reduced costs shall not be separately paid or credited if the same has
already beer accounted for in the price adjustment provisions where
applicable, in accordance with the SCC.

37.

Force Majeure

Force majeure shall include, without limitation, the following:

(a) war, hostilities or warlike operations {whether a state of war be
declared or not), invasion, act oi foreign eneiny and civil war

(b) rebellion, revolution, insurrection, mutiny, usurpation of civil or
military government, conspiracy, riot, civil commotion and terrorist
acts

(c) confiscation, nationalization, mobilizaticn, commandeering or
requisition by or under the order of any government or de jure or de
facto authority or ruler or any other act or failure to act of any local
state or national government authority




(d) strike. sabotage, lockout; embargo, import restricton, port
congestion, lack of usual means of public transportation and
communication, industrial dispute, shipwreck, shortage or
restriction of power supply, epidemics, quarantine and plague

(e) earthquake, landslide, volcanic activity, fire, flood or inundation,
tidal wave, typhoon or cyclone, hurricane, storm, lightning, or other
inclement weather condition, nuclear and pressure waves or other
natural or physical disaster

(f) shortage of labour, materials or utilities where caused by
circumstances that are themselves Force Majeure.

a7.2

If either party is prevented, hindered or delayed from or in performing
any of its obligations under the Contract by an event of Force Majeure,
then it shall notify the other in writing of the occurrence of such event
and the circumstances thereof within fourteen (14) days after the
occurrence of such event.

37.3

The party who has given such notice shall be excused from the
performance or punctual performance of its obligations under the
Contract for so long as tiw relevant event of Force Majeure c:onl'inuesl
and to the extent that suck party’s performance iz prevented, hindered
or delayed. The Time for Completion shali be extended in accordance
with GCC Clause 40.
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The party or parties affected by the event of Force Majeure shall use
reasonable efforts to mitigate the effect thereof upon its or their
performance of the Contract and to fulfill its or their obligations under
the Contract, but without prejudice to either party’s right to termmate
the Contract under GCC sub-Clauses 37.6 and 38.5. |

37.5

No celay or nonperformance by either party hereto causad by the
occurrence of any event of Force Majeure shall

(a) constitute a default or breach of the Contract

(b) (subject to GCC sub-Clauses 32.2, 38.3 and 38.4) give rise to any
claim for damages or additional cost or expense cccasioned thereby

if and to the extent that such delay or nonperformance is caused by the
occuirence of an event of Force Majeuss

37.6

If the performance of the Contract is substantially prevented, hindered or|




delayed fer a single period of more than sixty (60) days or an aggregate
period of more than one hundred and twenty (120) days on account of
one or more events of Force Majeure during the currency of the
Contract, the parties will attempt to develop a mutually satisfactory
solution, failing which either party may terminate the Contract by
giving a notice to the other, but without prejudice to either party’s right
to terminate the Contract under GCC sub-Clause 38.5.
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In the event of termination pursuant to GCC sub-Clause 37.6, the rights
and obligatisas of the Employer and the Supplier shall be as specified in
GCC sub-Clauses 42.1.2 and 42.1.3.

37.8

Notwithstanding GCC sub-Clause 37.5, Force Majeure shall not apply to
any obligation of the Employer to make payments to the Supplier
herein.

38.

War Risks

38.1

“War Risks” chall mean any event specified in patagraphs (a) and (b) of
GCC sub-Clause 37.1 and any expiosion or impact of any mine, bomb,
shell, grenade or other projectile, missile, munitions or explosive of war,
occurring cr existing in or near the United Republic of Tanzania wher~
the Site is located. '

38.2

Notwithstanding anything contained in the Contrac!, the Supplier shall|
have no liability whatsoever for or with respect to

(a) destruction of or damage to Facilities, Goods, or any pari therenf

(b) destruction of or damage to property of the Employer or any' third
party |
!

(c) injury or loss of life |

|
if such destruction, damage, injury or lose of life is caused by any Wiz,
Risks, and the Employer shall indemnify and hold the Supplier
harmless from and against any and all clains, liabilities, actions,
lawsuits, damages, costs, charges ct expenses arising in consequence of
or in connection with the sarue.

38.3

If the Facilities or any Goods or Supplier's Equipment or any other
property of the Supplier used or intended to be used for the purposes of
the Facilities shall sustain destruction or damage by reason of any Wax!
Risks, the Employer shali pay the Supplier for ;

(a) any part of the Facilities or the Goods so destroyed or damaged (io
the extent not already paid for by the Employer)

(b) replacing or making good any Supplier’s Equipment or other
property of the Supplier so destroyed or damaged

{c) replacing or waking good any such destruction or damage « i
Facilities or the Goods or any part thereof so far as may be required
by the Employer, and as may be necessary for completion of the
Facilities.




| If the Eraployer does not require the Supplier to replace or make good!

any such destruction or damage to the Facilities, the Employer shall
either request a change in accordance with GCC Clause 39, excluding
the performance of that part of the Facilities thereby destroyed or
damaged or, where the loss, destruction or damage affects a substantial

part of the Facilities, shall terminate the Contract, pursuant to GCC sub-
Clause 42.1.

38.4

Notwithstanding anything contained in the Contract, the ] Employer
shall pay the Supplier for any increased costs or incidentals to the
execution of the Contract that are in any way attributable to, consequent
on, resulting from, or in any way connected with any War Risks,
provided that the Supplier shall as scon as practicable notify the
Emplover in writing of any such increased cost.
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If during the performance of the Contract any War Risks shalt occur that
financially or ctherwise materially affect the ex=cution of the ontract by!
the Supplier, the Supplier shall use its reasonable efforts to execute the|
Contract with due and proper consideration ziven to the safety of ifs and,;
its Subsuppliers’ personnel engaged in the work on the T acilities, !
provided, however, that if the execution of the work on fhe Facilities!
becomes impossible or is substantially prevenved for ¢ single reriod of
more then sixty (60) days or an aggregate period of inore than one
hundred and twenty (120) days on account of any War Risks, the parfies!

| will atteravt to develop 2 mutmally satisfactory solufion, {ailing whichi

either patty may terminate the Contract by giving a notice to the oiter,

i
!
2k |

| rights and obligations of the Employer and the Supplier shall ve

In the event of termination pursuant to GCC sub-Clauses 32.2 or 32 5, the
|
]

specified In GCC sub-Clauses 42.1.2 and 42.1.3,
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H. Change in Contract Elements

39.

Change in the Facilities

391

Introducing a Change
3911 Subject to GCC sub-Clauses 39.2.5 and 29.2.7, the Employer shall

have the right to propose, and subsequently require, that the
Project Manager order the Supplier from time to time during the
performance of the Contract to make any change, modification, |
addition or deletion to, ir: or {rom the Favilities (hereinaiter valled
“Change”), provided that such Change fails within the general|
scope of the Facilities and does not constitite unrelated work and
that it is technically practicable, taking into account both the state
of advancement of the Facilities and the technical compatibility of




39.1.2

391.3

39.14

the Change envisaged with the nature of the Facilities as specified
in the Contract.

The Supplier may from time to time during its performance of the
Contract propose to the Employer (with a copy to the Project
Manager) any Change that the Supplier considers necessary or
desirable to improve the quality, efficiency or safety of the
Facilities. The Employer may at its discretion approve or reject any
Change proposed by the Supplier, provided that the Employer
shall approve any Change proposed by the Suppiier to ensure the
safety of the Facilities.

Notwithstanding GCC sub-Clauses 39.1.1 and 39.1.2, no change
made necessary because of any default of the Supplier in the
performance of its obligations under the Contract shall be deemed
to be a Change, and such change shall not result in any adjusiment
of the Contract Price or the Time for Completion.

The procedure on how to proceed with and execute Changes is
specified in GCC sub-Clauses 39.2 and 39.3. and further details and
sample forms are provided in the Sample Forms and Procedures
section in the Tendering Documents.

39.2

Changes Originating from Em piaver

39.21 If the Employer proposes a Change pursuant io GCC sub-Clausei
39.11, it shall send to the Supplier a “Reguest for Change!
Vroposal,” requiring the Supplier to prepaic and furnish o ihel
Project Manager as soun as reasonably praciicable « “Changz
Proposal,” which shall include thie following:

(a)  brief description of the Change i|
(b) effect on the Time tor Completion |
|
() estimated cost of the Change ;
{(d) effect on Functional Guarantees (if any)
(e) effect on any other provisions of the Contract,
39.2.2 Prior to preparing and submitting the “Change Proposal,” the

Upon receipt of the Suppliet’s Estimate for Change Proposal, the Employer
shall da one of the following:

(@)

Supplier shall submit to the Project Manager an “Estimate for
Change Proposal,” which shall be an estimate of the cost of
preparing and submitting the Change Proposal.

accept the Supplier’s estimate with instructions to the Supplier to
proceed with the preparation of the Change Proposal




(b) advise the Supplier of any part of its Estimate for Change Proposall
that is unacceptable and request the Supplier to review its estimate

(c) advise the Supplier that the Employer does rot intend to proceed
with the Change.

39.2.3 Upon receipt of the Employer’s instruction to proceed under GCC
sub-Clause 39.2.2 (a), the Supplier shall, with proper expedition,
proceed with the preparation of the Change Proposal, in
acco: dance with GCC sub-Clause 39,2.1,

3924 The pricing of any Change shall, as far as practicable, be calculated
in accordance with the rates and prices included in the Contract. If
such rates and prices are inequitable, the parties thereto shall agren
on specific rates for the valuation of the Change.

39.25 If before or during the preparation of the Change Proposal it
becomes apparent that the aggregate effect of compliance
therewith and with ali other Change Orders that have aiready!|
become binding upon the Supplier under this GCC Clause 39
would be to increase or decrease the Contract Frice as originally set!
forth in Article 2 (Contract Price) of the Contract Agreement by
more than fifteen percent (15%), the Supplier may give a written
notice of objection thereto prior to furrushing the Change Vroposal
as aforesaid. If the Employer accepts the Supplier’s objection, the
Employer shall withdraw the proposed Change and shall rotity|
the Supplier in writing thereof.

The Supplier’s failure to so object shali neither affect its right to object to!
any subsequenti requested Changes or Change Urders hercin, nor adect ils
right to take into account, when making such subsequent objection, the
percentage increase or decrease in the Conlract Price that any Change ncii
objected to by the Supplier represents.

39.2.6 Upon receipt of the Change Proposai, the Employer and the
Supplier shall mutually agree upon all matters therein coritained.
Within fourteen (14) days after such agreement the Emiployer
shall, if it intends to proceed with the Change, issue the Suppliex
with a Change Qrder. |
If the Employer is unable to reach a decision within fourteen (14) days, it:
shall notify the Supplier with details of when the Supplier can expect a
decision.

If the Employer decides not to proceed with the Change for whatever
reason, it shall, within the said period of fourteen (14) days, notify the
Supplier accordingly. Under such circumstances, the Supplier shail be
entitled to reimbursement of all costs reasonably incurred by it in the
preparation of the Change Propesal, provided that these do not exceed the!
amount given by the Supplier in its Estimate for Change Proposal
submitted in accordance with GCC sub-Clause 39.2.2,

39.2.7 If the Employer and the Supplier cannot reach agreement on the




price for the Change, an equitable adjustment to the Time for|
Completion, or any other matters identified in the Change
Proposal, the Employer may nevertheless instruct the Supplier to
proceed with the Change by issue of a “Pending Agreement
Change Order,”

Upon receipt of a Pending Agreement Change Order, the Supplier shall
immediately proceed with effecting the Changes covered by such Order.
The parties shall thereafter attempt to reach agreement on the outstanding
issues under the Change Proposal.

If the parties cannot reach agreement within sixty (60) days from the date of
issue of the Pending Agreement Change Order, then the matter may be
referred to the Adjudicator in accordance with the provisions of GCC sub-
Clause 6.1.
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Changes Originating from Supplier

3931 If the Supplier proposes a Change pursuant to GCC sub Clause
39.1.2, the Supplier shall submit to the Project Manager a written
“Application for Change Proposal,” giving reasons ior the
proposed Change and including the information specified in GCC
sub-Clause 39.2.1,

Upon receipt of the Application for Change Proposal, the parties shall
follow the procedures outlined in GCC sub-Clauses 39.2.6 and 39.2.7.|
However, should the Employer choose not to procesd, the Supplier shall
not be entitled to recover the costs of preparing the Apnlication for Charge
Proposal.

40,

Extension of Time for
Completion

40.1

The Time(s) for Completion specified in the SCC shall be extended if the|
Supplier is delayed or impeded in the performance of any of its obligatior:s
under the Contract by reason of any of the following:

(@) any Change in the Facilities as provided in GCC CTlause 39

(b) any occurrence of Force Majeure as provided in GCC Clause 37,
unforeseen conditions as provided in GCC Clause 35, or other
occurrence of any of the matters specified or referred to in
paragraphs (a), (b) and (¢) of GCC sub-Clause 32.2

()  any suspension order given b‘y the Employer under GCC Clause 41
hereof or reduction in the rate of progress pursuant to GCC sub-
Clause 41.2 or

(d) any changes in laws and regulations as provided in GCC Clause 36
or

(e) any default or breach of the Contract by the Employer, specifically
including failure to supply the items listed in the corresponding
Appendix (Scope of Works and Supply by the Employer) to the
Contract Agreement, or any activity, act or omission of any other
suppliers employed by the Employer or

(f) _any other matter specifically mentioned in the Contract by such




period as shall be fair and reasonable in all the circumstances and as
shall fairly reflect the delay or impediment sustained by the Supplier.

40.2

Except where otherwise specifically provided in the Contract, the Supplier
shall submit to the Project Manager a notice of a claim for an extension of
the Time for Completion, together with particulars of the event or
circumstance justifying such extension as soon as reasonably practicable
after the commencement of such event or circumstance. As soon as
reasonably practicable after receipt of such notice and supporting
particulars of the claim, the Employer and the Supplier shall agree upon
the period of such extension. In the event that the Supplier does not accept
the Employer’s estimate of a fair and reasonable time extension, the
Supplier shall be entitled to refer the matter to an Adjudicator, pursuant to
GCC sub-Clause 6.1.

40.3

The Supplier shall at all times use its reasonable efforts to minimize a"ny-
delay in the performance of its obligations under the Contract.

41,

Suspension

41.1

The Employer may request the Project Manager, by notice to the Supplier, to
order the Supplier to suspend performance of any or all of its obligations
under the Contract. Such notice shall specify the obligation of which
performance is to be suspended, the effective date of the suspension and the
reasons therefor. The Supplier shall thereupon suspend performance of
such obligation (except those obligations necessary for the care or
preservation of the Facilities) until ordered in writing to resume such
performarice by the Project Manager.

It, by virtue of a suspension order given by the Project Manager, other than
by reason of the Supplier’s default or breach of the Contract, the Supplier’s
performarice of any of its otligations is suspended for an aggregaie period
of more than ninety (90) days, then at any time thercafter and provided that
at tha® time such performance is still suspended, the Supplicr may give a
notice to the Project Manager requiring that the Emplover shall, within
twenty-eight (28) days of receipt of the notice, order the resumption of such
performance or request and subsequently order a change in accordance
with GCC Clause 39, excluding the performance of the suspended
obligations from the Contract.

If the Employer fails to do so within such period, the Supplier may, by a
further notice to the Project Manayer, elect to treat the suspension, where it
affects a part only of the Facilities, as a deletion of such part in accordance
with GCC Clause 39 or, where it affects the whole of the Facilities, as
termination of the Contract under GCC sub-Clause 42.1.

41.2

If:

(a) the Employer has faiied to pay the Supplier any sum due under the!
Contract within the specified period, has failed to approve any
invoice or supporting documents without just cause pursuant to the
corresponding Appendix (Terms and Procedures of Payment) to the
Contract Agreement, or commits a substantial breach of the Contract,




the Supplier may give a notice to the Fm ployer that requires
payment of such sum, with interest thereon as stipulated in GCC
sub-Clause 12.3, requires approval of such invoice or supporting
documents, or specifies the breach and requires the Employer to
remedy the same, as the case may be. If the Employer fails to pay
such sum together with such interest, fails to approve such invoice or
supporting documents or give its reasons for withholding such
approval, or fails to remedy the breach or take steps to remedy the
breach within fourteen (14) days after receipt of the Supplier’s notice
or

(b)  the Supplier is unable to carry out any of its obligations under the
Centract for any reason attributable to the Employer, including but
not limited to the Employer's failure to provide possession of or
access to the Site or other areas in accordance with GCC sub-Clause!
10.2, or failure to obtain any governmental permit necessary for the|
execution and/or completion of the Facilities,

then the Supplier may by fourteen (i4) days’ notice to the Employer
suspend perfcrmance of all or any of its obligations under the Contract, or
reduce the rate of progress.

41.3

If the Supplier’s performance of its cbligations is suspended or the rate of
progress is reduced pursuant to this GCC Clause 41, then the Tine for
Completion shall be extended in accordarnce with GCC sub-Clause 40.1,
and any and all additional costs or expenses incurred by the Supplier as a
result of such suspension or reduction shall be paid by the Employer to the
Supplier in addition to the Contract Price, except in the case of suspension
order or reduction in the rate of progress by reason of the Supplier’s!
default or breach of the Contract. :
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During the period of suspension, the Supplier shall not remove from the|
Site any Goods, any part of the Facilities or any Supplier’s Equipment,
without the prior written consent of the Emplover.

42,

Termination

421

Termination for Employver’s Convonience

4211 The Employer may at any time terminaté the Conivact for any
reason by giving the Supplier a notice of termination that refers to
this GCC sub-Clause 42.1.

42.1.2 Upon receipt of the notice of termination under GCC sub-Clause
42.1.1, the Supplier shall either immediately or upon the date
specified in the notice of termination

(a) cease all further work, except for such work as the Employer
may specify in the notice of termination for the sole purpose of
protecting that part of the Facilities already executed, or any
wiork required to Jeave the Site in a ciean and saie <ondition

(b)  terminate all subcontracts, except those to be assigned to the
Employer pursuant to paragraph (d) (i) below




(e} remove all Supplier’s Equipment from the Site, repatriate the|
Suppliet’s and its Subsuppliers’ personnel from the Site,
remove from the Site any wreckage, rubbish and debris of any
kind, and leave the whole of the Site in a clean and safe
condition

(d) In addition, the Supplier, subject to the Payment specified in
GCC sub-Clause 42.1.3, shall

(i) deliver to the Employer the parts of the Facilitios
executed by the Supplier up to the date of termination

(i)  to the extent legally possible, assign to the Employer all
right, title and benefit of the Supplier to the Facilities and
to the Goods as of the date of termination, and, as may
be required by the Employer, in any subcontracts
concluded between the Supptier and its Subsuppliers

(i) Deliver to the Employer all non-proprietary drawings,
specifications and other documents prepared by the
Supplier or its Subsuppliers as at the date of termination
in connection with the Facilities.

42.1.3 In the event of termination of the Contract under GCC sub-Clause
4211, the Employer shail pay to the Supplier the following
amounts:

(@) the Contract Price, properly attributable o the parts of the!
Facilities executed by the Supplier as of the date of termination |

(b)  the costs reasonably incurred by the Supplier in the removal cf|
the Supplier’s Equipment from the Site and in the repatriation|
of the Supplier’s and its Sub suppliers’ perscnuel :

() any amounts to be paid by the Supplier te ity Sub sippliers in!
connection with the termination of any subcontracts, includ ing
any cancellation charges ’

|

(d) cosis incurred by the Supplier ir. preiecting the Facilities and
leaving the Site it a clean and safe condition pursuant to !
paragraph (a) of GCC sub-Clause 42.1,2

(¢)  The cost of satisfying all cther obligations, commitments and
claims that the Supplier may in good faith have undertaken
with third parties in connection with the Contract and that are
not covered by paragraphs (a) through (d) above.

422

Termination for Supplier’s Default

4221 The Employer, without prejudice to any other rights or remedies it
may possess, may terminate the Contract forthwith in the
following circumstances by giving a notice of termination and its
reasons therefor to the Supplier, referring to this GCC sub-Clausc|




A
TL

(a

aedililietis

(b)

(©)

42221 4
(a)
(b)

L I

For the purpose of this paragraph:

i

ii. “coercive practice” means impairing or harming,

iii. collusive practices” means impairing or harming, or

<

the Supplier

iv. “fraudulent practice” means a misrepresentation of facts in

if the Supplier becomes bankrupt or insolvent, has a receiving
order issued against it, compounds with its creditors, or, if the
Supplier is a corporation, a resolution js passed or order is
made for its winding up (other than a voluntary liquidation for
the purposes of amalgamation or reconstruction), a receiver is
appointed over any part of its undertaking or assets, or if the
Supplier takes or suffers any other analogous action in
consequence of debt

if the Supplier assigns or transfers the Contract or any right or
interest therein in violation of the provision of GCC Clause 43.

if the Supplier, in the judgment of the Employer has engaged!
in corrupt, coercive, collusive, obstructive or fraudulent
practices in competing for or in executing the Contract.

“corrupt practice means the offeiing, giving receiving or
soliciting of anything of value to influence the action of a
public officer in the procurement process or contract
execution;

or threatening to impair or harm directly or indizectly, any
party or the property of the party for the purpose of
influencing improperly the action or that parfy in
corniection with public procureraent cv in farthers: oo |
corrupt practice or fraudulent practice; i

threatening to impair or harm directly or indirectly, any
part or the property of the Party for the purpose of
influencing improperly the action or a part or in connection
with public procurement or government contracting or in
furtherance of a corrupt practice or a Fraudulent Practice

order to influence a procurement process or the execution
of a contract to the detriment of the Government or a public
body and includes collusive practices among tenderers,
prior to or after submission designed to establish tender

prices at artificial non-competitive levels and to
deprive the Government of the benefits of free and open
competition;

“obstructive practice” means acts intended to materially
impede access to required information in exercising a duty
under this Act;

has abandoned or repudiated the Contract

has without valid reason failed to commence work on the




acilities promptly or has suspended (other than pursuant to
GCC sub-Clause 41.2) the progress of Contract performance for
more than twenty-eight (28) days after receiving a written
instruction from the Employer to proceed

(c)  persistently fails to execute the Contract in accordance with the
Contract or persistently neglects to carry out its obligations
under the Contract without just cause

(d)  refuses or is unable (o provide sufficient materials, services or
labor to execute and complete the Facilities in the manner
specified in the programme furnished under GCC sub-Clause
18.2 at rates of progress that give reasonable assurance to the
Employer that the Supplier can attain Completion of the
Facilities by the Time for Completion as extended, then the
Employer may, without prejudice tc any other rights it may
possess under the Contract, give a notice to the Supplier
stating the nature of the default and requiring the Supplier to
remedy the same. If the Supplier fails to remedy or to take
steps to remedy the same within fourteen (14) days of its
receipt of such notice, then the Ewmployer may terminate the
Contract forthwith by giving a notice of termination to the
Supplier that refers to this GCC sub-Clause 42.2.

42.23 Upon receipt of the notice of termination 1nder GCC suh-Clauses |
42.2.1 or 42.2.2, the Supplier shall, either im mediately or upon such
date as is specified in the notice of termination,

()  cease all further work, except for such work as the Cmplover,
may specify in the notice of termination for the sole puipose of
protecting that part of the Facilities already executad, or any|
work required fo leave the Site in « clean and safe condition ;

1

(b)  terminate all subcontracts, except those to be assigned to the|

Employer pursuant to paragraph (d) belcw

(c)  deliver to the Employer the parts of the Facilities executed by
the Supplier up to the date of terinination

{d) to the extent legally possible, assign to the Employer all right,]
title and benefit of the Supplier to the Facilities and to the!
Goods as of the date of termination, and, as may be required
by the Employer, in any subcontracts concluded between the
Supplier and its Sub suppliers

(¢)  Deliver to the Employer all drawings, specifications and other
documents prepared by the Supplier or its Sub suppliers as of
the date of termination in connection with the Facilities,

4224 The Employer may enter upon the Site, expel the Supplier, and
complete the Facilities itself or by employing any third party. The
Employer may, to the exclusion of any right of the Supplier over
the same, take over and use with the payment of a fair rental rate




4225

42.2.6

The Employer and the Supplier shall agree, in wriiing, on the computation
described above and the manner in which any sums shail be paid.

~of the date of termination, the value of any unused or partially

to the Supplier, with all the maintenance costs to the account of the|
Employer and with an indemnification by the Employer for all
liability including damage or injury to persons arising out of the
Employer’s use of such equipment, any Supplier’s Equipment
owned by the Supplier and on the Site in connection with the
Facilities for such reasonable period as the Employer considers
expedient for the supply and installation of the Facilities.

Upon completion of the Facilities or at such earlier date as the
Laployer thinks appropriate, the Employer shall give notice to the
Supplier that such Supplier’s Equipment will be returned to the
Supplier at or near the Site and shall return such Supplier’s
Equipment to the Supplier in accordance with such notice. The
Supplier shall thereafter without delay and at its cost remove or
arrange removal of the same from the Site.

Subject to GCC sub-Clause 42.2.6, the Supplier shall be entitled to
be paid the Contract Price attributable to the Facilities executed as

used Goods on the Site, and the costs, if any, incarred in protecting
the Facilities and in leaving the Site in a clean and safe condition
pursuant to paragraph (a) of GCC sub-Clause 42.2.3. Any sums
due the Employer from the Supplier accruing prior to the date of
termination shall be deducted from the amount to be paid to the
Suppliei under this Contract,

If the Employer completes the Facilities, the cost of completing the l
Facilities by the Employer shall be determined. .

I the sum that the Suppl:+ is entitled o b paid, pursaant v GCC;
sub-Clause 42.2.5, plus the reasonable costs incurred b the
Employer in completing the Facilities, exceeds the Contract Price,
the Suppiier shall be liable for such excess.

If such excess is greater than the sums due *the Supplier under GCC
sub-Clause 42.2.5, the Supplier shall pay the balance to the|
Employer, and if such excess is less than the sums due the Su pp!ier‘
under GCC sub-Clause 42.2.5, the Employer shall pay the balance
to the Supplier. :

423

Termination by Supplier

4231

(a) the Employer has failed to pay the Supplier any sum due

If

under the Contract within the specified period, has failed to
approve any invoice or supporting documents without just
cause pursuant to the corresponding Appendix (Terms and
Procedures of Payment) of the Contract Agreement, or
commits a substantial breach of the Contract, the Supplier ny;ﬂ




(b)

-

202 wue supplien nay teiwinate the Contract {oschwiih by giving aj
notice to the Emplcyer {o that effect, referring to this GCC sub-
Clause 42.3.2, if the Employer becomes bankrupt or insolvent, has a
recciving order issued against it, compounds with itv creditors, or,
being a corporation, if a r=solution is passed or order is made for
its winding up (other then a voluntary liquidation. for the puiposes
of amalgamation or reconstruction), a receiver is appointad over
any part of its underizking or assets, or if the Employer iakes or
suffers any other analogous action in consequence of debt.

4233 1If the Contract is terminated under GCC sub-Clauses 4231 or
42.3.2, then the Supplier shall immediately

(@)

(b)

(©)

(d)

give a notice to the Employer that requires payment of such!
sum, with interest thereon as stipulated in GCC sub-Clause
12.3, requires approval of such invoice or supporting
documents, or specifies the breach and requires the Employer
to remedy the same, as the case may be. If the Employer fails
to pay such sum together with such interest, fails to approve
such invoice or supporting documents or give its reasons for
withholding such approval, fails to remedy the breach or take
steps to remedy the breach within fourteen (14) days after|
receipt of the Suppiier’s notice, or

the Supplier is unable to carry out any of its obligations under
the Contract for any reason attributable to the Employer,
including but not limited to the Employer’s failure to provide
possession of or access to the Site or other areas or failure to
obtain any governmental permit necessary for the execution!
and/or completion of the Facilities,

then the Supplier may give a notice to the Employer thereof.
and if the Employer has failed to pay the cutstandirg sum, to
approve the invoice or supporting documents, to give its
reasons for withholding such approval, or to remedy the
breach within twenty-eight (28) days of such notice, or if the
Supplier is still unable to carry out any of its obligations under
the Contract for any reason attributable to the Employer;
withir. twenty-eight (28) days of the said notice, the Supplier
may by a further notice to the Employer referring to this GCC
sub-Clause 42.3.1, forthwith terminate the Contract.

cease all further work, except for such work as may be
necessary ior the purpose of protecting that part of the
Facilities already executed, or any work required to leave the
Site in a clean and safe condition

terminate all subcontracts, except those to be assigned to the
Employer pursuant to paragraph (d) (ii)

Remove all Supplier’s Equipment from the Site and repatriate
the Supplier’s and its Sub suppliers’ personnel from the Site.

In addition, the Supplier, subject to the payment specified in




GCC sub-Clause 42.3 .4, shall

(i)  deliver to the Employer the parts of the Facilities
executed by the Supplier up to the date of termination

(i)  to the extent legally possible, assign to the Employer all
right, title and benefit of the Supplier to the Facilities and
to the Goods as of the date of termination, and, as may
be required by the Employer, in any subcontracts
concluded between the Supplier and its Sub su ppliers

(i) Deliver to the Employer all drawings, specifications and
other documents prepared by the Supplier or its
Subsuppliers as of the date of termination in connection
with the Facilities.

4234 1If the Contract is terminated under GCC sub-Clauses 42.3.1 or
4232, the Employer shall pay to the Supplier all payments
specified in GCC sub-Clause 42.1.3, and reasonable compensation
for all loss, except for loss of profit, or damage sustained by the
Supplier arising out of, in connection with or in consequence of
such termination.

4235 Termination by the Supplier pursuani to this GCC sub-Claise 42.3
is without prejudice te any other rights or remedies of the Sapplier
that may be exercised in lieu of or in addition to righis conferred
by GCC sub-Clause 42.3.

In this GUC Clause 42, the expression “Facilives execured” shalt include all

work executed, Installation Services provided, and all Goods acqguired (or
subject to a iegally binding obligation to purchase) by tr. Supplier 20d used
or intended fo be used for the purpose uf the Facilities, up to and incl uding
the date of termination.

42.5

In this GCC Clause 42, in calculating any monies due from the Employer to the
Supplier, account shall be taken of any sum previously paid by the Employer to
the Supplier under the Contract including any advance payment paid
pursuant to the corresponding Appendix {Terms and Procedutes of Payment)
to the Contract Agreement.

43,

Assignment

43.1

Neither the Employer nor the Supplier shall, without the express prior
written consent of the other party (which consent shall not be unreasonably
withheld), assign to any third party the Contract or any part thereof, or any
right, benefit, obligation or interest therein or thereunder, except that the
Supplier shall be entitled to assigr either absolutely or by way of charge any
monies due and payable to it or that may become due and payable to it
under the Contract.




SCHEDULE OF REQUIREMENT
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BUGANDO MEDICAL CENTRE

S/N DISCRIPTION QUANTITY | UNIT PRICE | TOTAL VALUE
I Standard ICU bed 10 7,906,649 79,066,490.00
TOTAL 79,066,490.00
SEKOU-TOURE REGIONAL REFERRAL HOSPITAL
S/N | DISCRIPTION QUANTITY | UNIT PRICE | TOTAL VALUE __’
1 Baby cot with mattress 20 759,861 15,197.226.00
2. Examination bed 20 445,568 8,911,360.00
3. Delivery bed 10 1,559,488 15,594,880.00
4 Patient bed with no mattress 40 1,217,878 48,715,120.00
TOTAL 88,418,580.00
SHINYANGA REGIONAL REFERRAL HOSPITAL
¢/N | DISCRIPTION | QUANTITY [UNITPRICE | TOTAL VALUE |
By Examination bed _ |9 445,568 4,010,112.00
TOTAL 4,010,112.00
MUSOMA REGIONAL REFERRAL HOSPITAL
S/N DISCRIPTION QUANTITY | UNIT PRICE | TOTAL VALUE
1 Examination bed 2 445,568 891,136.00
TOTAL 891,136.00
GEITA REGIONAL REFERRAL HOSPITAL
S/N DISCRIPTION QUANTITY | UNITPRICE | TOTAL VALUE
1 Examination bed 4 445,568 1,782,272.00




|

=3 | TOTAL T 1,782272.00
TECHNICAL SPECIFICATIONS
SN | DESCRIPTIONOF | TECHNICAL SPECIFICATIONS
ITEMS i
Eaas BADY cot T_)a_s;ew-- ht)spitaii e Mooue bavy c.*;:i“.;iﬂl with 1e_n_1cmw15m;1
type ! meunted on swivel
e Dimensions 77.5 - 80*4d4 - 45%90.5-97¢m
(I*w*h)
2 [examinationbed | » Size: 1900%600*680mm 3 o
o Table top is aitificial leather, use high-quality foam
matiress i
e Stainless steel structure
e bed surface is PU-+foam-rubber cushion Loading
weight: 180kg
3 Delivery bed ¢ Must accommodate patients up to at least 190 kg.
¢ All movements must be motorized and easily

controlled.




Vertical height movement range to include 0.65 to |

1.0 m from floor level.

Controllable global movements to include

up/down and Trendelenburg at least =30 deg.

Individual movements to allow at least head +20

degree, leg raise/lower +20 / -90 deg.

Control panel and remote control with dual-sided

pedal control.
Manual emergency movement and reset.

Head and lower ends: easily removable (for

resuscitation).

Mounted on four castor wheels, two with brake

than 100mm thick Sheet for comfort for patients
Table size : 620mmW x 1730mmlL

Height adjustable : Min 830mmIl, Max 980mmii
Elevating system : Oil Hydraulic System

Caster : Swivel caster ; lea

Fixing caster : 2ea More than 70% of stainiess |

Aluminum designed
Without Leg part position Consisting of’
Armrest : 1 pair

Shoulder supports : 1 pair

Knee crutches : 1 pair
Mattress : 1 set

Drain Tray : 1 pc




» Handle - 1 pair S

® Screen frame : 1 pc

Electric and manual option ICU
bed

Fully Motorized ICU Bed) 5 Section PP Tops, 125mm
Twin Wheel Castors. Central Locking Mech., Rubber
Buffers at 4 corners Handset , ACP Box, Battery Back
Up, SMPS Bed Extension, Linen Holder, Night Lamp,
Angle Indicator.Polymer
-Moulded Head and Foot Panels (Removable)
- Polymer Moulded Split Safety Rails (2 setg)
Urine Bag Holder (Single)
S.S Heavy Duty ILV. Pole (2 hooks)
Premium mattress, single section, 4", with wave shape |
on both sides, High quality, high density,
flame retardant foam and cover fabric having flame
retardant, antibacterial, antiskid properties |

Mattress for Bed Extension

patient bed with ne mattress
with Tour casters

» Side guard made of well plastic

"e eavy duty bed Size (Lx V=i 2150x956x5000un |
» High quality section steel welding

* The surface electrostatic sprayed Corrusion rasistant,

Easy to clean

« LV polc

e Four casiers, two caster with brakes"

PAYMENT SCHEDULE

S/N

DESCRIPTION

PERIOD PERCENTAGE j




Advance payment (after 14 days after 30% |
submission of advance signing the

payment guarantee) contract

After full installation, testing, | 45 days 70%
commission and training.

Warranty and maintenance 2 y_e;ré warranty 0% =~

and three year
maintenance




IN WITNESS WHEREOF, the Supplier and the Purchaser have dully executed
these presents in the manner and on the respective dates hereinafter appearing.

SEALED with the COMMON SEAL of the said ~ e o ;
! rﬁ“\ DIRECTOR GENERAL

BUGANDO MEDICAL CENTRE (BMC) ({ E j/ BUG/.NDO MEDICAL CENTRE

e 1.4*‘;" oy
3 : oz P.0.Box 1370 MWANZA
And delivered at MWANZA in the presence . !—-3 R i i |

Of us this€ 8. day ot JAN. 2022 ) COMMON SEAL

Name (Witness): .21 AU e (N ; R
SIENEIEE. v

Postal address......_@:ﬁ?.?z.(....(

Designation; «............! EIvec. 2.

Name: D@Mh ES[Q@WHH/ EITA REFERAL HOSP

STE01 1P 1)) L 1 § 65 )
Postal Address:

Designation: \f‘/]ED <o L' Q’F’HCEK{ N{ﬁ:ﬂ

....................................................

SIgNAtURS: o ovsiorivins: e R

Postal Address: [BZ*MWH”I\JZH
Designation: ... i Wf ................




Name: ....ﬁ;:ﬁm.u.@...'ﬂ}ﬁlefﬁfﬁﬁ.............MUSOMA REFERAL HOSPITAL

T Ry . SRS o a s

Postal Address: ......... - Iq’/: ..................... & o C

Desighation? ... ﬂw SN AP b ki

SEALED with the COMMON SEAL of the said

M/S JAFFERY IND SAINI LIMITED ?

Anddelivered at MWANZA « © | | i
COMMON SEAL

=




