TENDER AGREEMENT FOR SUPPLY OF OFFICE
FURNITURES.
PA/161/HQ/G/2021-2122 /74

BETWEEN

BUGANDO MEDICAL CENTRE (BMC()

AND

M/S HOME COMFORT

DRAWN BY:
BUGANDO MEDICAL CENTRE (BMC)
P. 0. BOX 1370
MWANZA

‘ JANUARY, 2022




PURCHASE AGREEMENT

o

THIS PURCHASE AGREEMENT is made the%day of &1 , 2022

BETWEEN

BUGANDO MEDICAL CENTRE (BMC), P.O BOX 1370, MWANZA, and a public private
institution operating under the partnership of the government of the United Republic of
Tanzania and the Tanzania Episcopal Conference (TEC) (hereinafier referred to az Employer
/the Buyer’’) which expression shall, where the context so acmits, include assigiis and

successors in title of the one part;

M/SHUME COMFORT, MWANZA, EMALL; azhar@homecomfort.co.tz(Hee in aiter

referred to as “The Teaderer”) which exvression shall, where the context so admits, include

acaings wad guecesspre in vitle ot the nther nar!

NOW. THEREFORE, TEE PARTIES here to agree and declare as follows:

This contract shali remain valid for the period of tvio years from the date of ..C4... of ol

year 2022 to the date of e S of ....21. eseiesnsiseals vear 2924

Article 1. 1.1 Contract Documents (Reference GCC Clause 2)

Contract The following documents shall constitute the Contrzcl between the
Documents Employer and the Supplier, and each shall be rec:1 and construed

as an integral part of the Contract:

(@) This Contract Agreement and the Appendixes hereto
(b) Tender and Price Scheduies submitted by the Supplier
(c) Special Conditions of Contract

(d) General Conditions of Contract

() [echuical Specifications ana Drawings

(f) Procedures (as listed)

(g) Negotiation minutes.

(h) Acceptance letter.



Article 2.
Contract Price
and Terms of
Payment

Article 3.
Effective Date for
Determining
Time for
Completion

1.3

2.1

22

G

In the event of any ambiguity or conflict between the Contract
Documents listed above, the order of precedence shall be the order
in which the Contract Documents are listed in Article 1.1 (Contract
Documents) above.

Definitions (Reference GCC Clause 1)

Capitalized words and phrases used herein shall have the same
meanings as are ascribed .to them in the General Conditions of
Contract. :

Contract Price (Reference GCC Clause 11)

The Employer hereby agrees to pay to the Supplier the Contract
Price in consideration of the performance by the supplier of its
obligations hereunder. The Contract Price shall be the aggregate of
28,792,000 (TWENTY EIGHT MILLION SEVEN HUNDRED NINETY
TWO THOUSAND) Tanzanian shillings such other sums as may be
determined in accordance with the terms and conditions of the
Contract.

Terms of Payment (Refererice GCC Clause 12)

The terms and procedures of payment according to which the
Employer will reimburse the Supplier are given in the
corresponding Appendix (Terms and Procedures of Payment)
hereto.

The supplier shall be paid an advance payment of 30% in 14 days
of the contract signing, 70% in delivery and inspection and
certification to be for use.

Effective Date (Reference GCC Clause 1)
The Time of Completion of the Facilities shall be determined from
the date when all of the following conditions have been fulfilled:




Article 4.
Appendixes

3.2

4.1

4.2

(a) This Contract Agreement has been duly executed for and on
behalf of the Employer and the Supplier;

(b) The Supplier has submitted to the Employer the performance
security and the advance payment guarantee;

(c) The Employer has paid the Supplier the advance payment.

Each party shall use its best efforts to fulfill the above conditions for
which it is responsible as soon as practicable.

If the conditions listed under 3.1 are not fulfilled within two (2)
months from the date of this Contract notification because of
reasons not attributable to the Supplier, the parties shall discuss and
agree on an equitable adjustment to the Contract Price and the Time
for Completion and/ or other relevant conditions of the Contract.

The Appendixes listed in the attached List of Appendixes shall be
deemed to form an integral part of this Contract Agreement.

Reference in the Contract to any Appendix shall mean the
Appendixes attached hereto, and the Contract shall be read and
construed accordingly.



TN WITNESS WHEREOF the Employer and the Supplier have caused this Agreement to

be duly executed by their duly authorized representatives the day and year first above
written.

Signed by, for and on behalf of the Emplo

[Signature]

2 o

[Title]

In the presence of

f; nmmibqlnn"rfw
for Qaths /-

o

\’”\Js_rﬂ,/

Signed by, for and or

[Signaiure] R

£ R oo MANAGE & ~ Home
[Title]

In the presence of %/ /%//{ /gfﬁﬂ %




BUGANDO MEDICAL CENTRE

Consultant and Teaching Hospital

P.O. Box 1370
Department of : ADMINISTRATION Mwanza, Tanzania

Telephones 2540610/5
OurRef:AB.321/386/01/PART"A"'/278 2500513

Fax: 255 -028 - 2500799
Date: 05/01/2022 Hospbugando@gmail.com

TO MANAGING DIRECTOR,
M/S HOME COMFORT,
P.O BOX,

MWANZA.

Dear Sir/Madam,

RE: PUBLIC PROCURMENT ACT NO. 70F 2011 SECTION 60-(5) AND
REGULATION 231-(6) OF THE RULES 2013.

RE: AWARD OF TENDER NO. PA/161/HQ/G/2020-2021/74 FOR SUPPLY OF
HOSPITAL BED SIDE ROCKER.

Reference is made to the heading above.

The Director General of Bugando Medical Centre, award your company M/S HOME
COMFORT, P.O BOX, MWANZA. Tender for supply of;



S/N | DESCRIPTION OF QTY | DELIVE | LOCATION
ITEM RY
SCHED pyviTSHY [CZ[SI |G | M | SE-
ULES | R |RR|RR |RR | RR
IN H |H |H |H |H
| WEEK |
1 |HOSPITAL BEDSIDE |61 |12-16 |0 |11 |0 |12 |12 |14 |12 |287 |
LOCKERS 92,0
00

Because you met the minimum score requirement as per criteria set as per BOQ requirement at a

cost price of Tsh 28,792,000/=

You are requested to contact our company as soon as possible for contract signing.

Sincerely yours,

/ Dr.

ian A. Massaga

Director General

All official correspondence should be addressed to:

Director General - BMC




lHome Comel"t ARUSHA ® MWANZA ® TANGA

Work In Style « Live In Comfort

8" January 2022
Your Ref: AB.321/386/01/PART ‘A’/278 dated 5" January 2022

THE DIRECTOR GENERAL,

BUGANDO MEDICAL CENTRE,

ATT: DEPARTMENT OF PURCHASING AND SUPPLIES,
P. O. Box 1370,

MWANZA.TANZANIA

Dear Sir,

REF: INTENTION TO AWARD TENDER No. PA/161/HQ/G/2021-2022/74

Above caption refers.

It is our great pleasure to receive your Letter of intention to award us the above
mentioned Tender.

With due respect and honor, we do hereby accept the award and looking forward for
the signing of the final contract to accomplish the furnishing.

We shall remain committed to fulfill all the obligations under Framework Contract at
price list submitted.

Yours Truly,

P.0. Box 10258 Arusha - Tanzania
Tel: +255 254 6201
+255 254 4598

Anverali Nanabhai.
Proprietor
8™ January 2022

Pagelofl
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BUGANDO MEDICAL CENTRE
FfHome comfort B e
Work in Sivie s Live in Comlort h
g i %o.mﬂuﬁma.uanmoﬂ Arusha city complex, Swahili Street, Arusha, Tanzania fel: +255 27 254 6201 mobile: +255 833 500 365
: - .q!..ﬂa  sales@homecomfort.cotz ‘website: www.homecomfort.co.tz . TN

f Description of Goods Unit | aty Unit n..._.n-__dhm . Total Price/TZS |

VAT Inclusive ! VAT Inclustve |
1 |Hospital Bed Side Locker . PC 61 400,000.00 | - 24,400,000.00

DIMENSIONS: W520 x D480 x H740mm
COLOR: Natural Wood Color
MATERIAL: Hardwood

* Al the products are imported directly from manufacturers or Locally Made. SUB TOTAL 24 ,400,000.00
*  Delivery & Furnishing within 120 days from the data of call of order (LPO} /Contract VAT 18% 4,392,000.00
Payment terms within 30 days after delivery & Furnishing. TOTAL 18,792,000.00

ﬁ
—.—.‘.mozﬁu Comforl

| Work in Stylee Live In Comfart

-
salesmhomacomiornl ca12 +255 254 6200
www homicImricricotr

eneral Manager
Duly authorized to sign the Bid for and on behalf of Home Comfort
24" December 2021

f1eft

Scanned with CamScanner
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STANDARD POWER OF ATTORNEY

TO ALL IT MAY CONCERN

THAT BY THIS POWER OF ATTORNEY given on the 24" December, 2021,

WE, the undersigned HOME COMFORT of P. O. Box 10258, Arusha, by virtue of authority conferred to us, do
hereby ordain nominate and appoint MOHAMED ANVERALI NANABHAI of P. O. Box 10258, Arusha to be
our true lawful Attorney and Agent, with full power and authority, for us and in our names, and for our
accounts and benefits, to do any, or all of the following acts, in the execution of tender No.
PA/161/HQ/G/2021-2022/74 that is to say,

1. To act for the company and do any other thing or things incidental for Quotation No.
PA/161/HQ/G/2021-2022/74 for PROCUREMENT OF HOSPITAL BED SIDE LOCKERS.
2 For Procurement Of Hospital Bed Side Lockers, Mwanza

AND provided always that this Power of Attomey shall not revoke or in any manner affect any future power of
attorney given to any other person or persons for such other power or powers shall remain and be of the
same force and affect as if this deed has not been executed.

AND we hereby undertake to ratify everything, which our Attorney or any substitute or substitutes or agent or
agents appointed by him under this power on his behaif herein before contained shall do or purport to do in
virtue of this Power of Attorney.

STAMPED with a stamp of the said HOME COMFORT and delivered in the presence of us this 24"
December, 2021

IN WITNESS whereof we have signed this deed on this 24 December, 2021 at Arusha for and on behalf of

HOME COMFORT ,”
STAMPED and DELIVERED by the said [ ; ; {
ANVERALI GULAMABBAS NANABHAI / HOME COMFORT // f Vi M

This 24" December, 2021 e I *r IJDNQR . =

BEFORE ME: o

% lmm {C'omfort

Wk Lue Stvile © Live Lo Comlurt

PO Box TU258 Arusha - Tanzamia

Tel: +255 2546201 2t
255 254 4598 0"

e

COMMISSIONER FOR OATHS /

o mq 2 Page 1 of 2 %/f?



ACKNOWLEDGEMENT

| MOHAMED ANVERALI NANABHAI do hereby acknowledge and accept to be Attorney of the said HOME
COMFORT / ANVERALI GULAMABBAS NANABHAI under the terms and conditions contained in this
POWER OF ATTORNEY and | promise to perform and discharge my duties as the lawfully appointed
Attorney faithfully and honestly.

SIGNED AND DELIVERED by the said
MOHAMED ANVERALI NANABHAI |dentified to me
By ANVERALI GULAMABBAS NANABHAI

The latter known to me personally

This 24" December, 2021

BEFORE ME

COMMISSIONER FOR OATHS

Page Zof 2



'Home Comfort ARUSHA ® MWANZA ® TANGA

Work In Style « Live In Comfiorl

Compliance Program

We hereby confirm full compliance with all the tender Requirements.

We also understand that our Proposal will be disqualified from this Tender in the
event any information given herein is found to be false.

AR R SR TR T T R R T

We hereby authorize the officer named below to sign this Declaration to bind
ourselves and the Tenderer to the matters set out herein.

Confidentiality

We are committed to maintaining the highest degree of integrity in all our dealings
with potential, current and past clients, both in terms of normal commercial
confidentiality, and the protection of all personal information received in the course of
providing the business services concerned. We extend the same standards to all our
customers, suppliers and associates.

Ethics

We always conduct our own services honestly and honorably, and expect our clients
and suppliers to do the same. Our advice, strategic assistance and the methods
imparted through our training, take proper account of ethical considerations, together
with the protection and enhancement of the moral position of our clients and
suppliers.

Duty of care

Our actions and advice will always conform to relevant law i.e. the law of the United
Republic of Tanzania, and we believe that all businesses and organizations,
including this consultancy, should avoid causing any adverse effect on the human
rights of people in the organizations we deal with, the local and wider environments,
and the well-being of society at large.

Contracts

Our contract will usually be in the form of a detailed proposal, activities, costs,
timescales and deliverables. The quality of our service and the value of our support
provide the only true basis for continuity. We always try to meet our clients'
contractual requirements, and particularly for situations where an external funding
provider requires more official parameters and controls.

Page 1 of 2
ﬁ +255 27 254 6201 Q +255 754 888 520 ﬁ info@homecomfort.co.tz / sales@homecomfort.co.tz

www.homecomfort.co.tz




EHome Comfort ARUSHA ® MWANZA ® TANGA

ork In Sityle « Live In Comfifort

Fees

Our fees are always competitive for what we provide, which is high quality, tailored,
specialized service. That said, we always ftry to propose solutions which
accommodate our clients' available budgets and timescales. Wherever possible we
agree our fees and basis of charges clearly in advance, so that we and our clients
can plan reliably for what lies ahead, and how it is to be achieved and financially
justified.

Payment

We aim to be as flexible as possible in the way that our services our charged. Some
clients prefer fixed project fees; others are happier with retainers, and we try to fit in
with what will be best for the client. We make no attempt to charge interest on late
payments, so we expect payments to be made when agreed. Our terms are
generally net monthly in arrears.

Quality assurance

We maintain the quality of what we do through constant ongoing review with our
clients, of all aims, activities, outcomes and the cost-effectiveness of every activity.
We encourage regular review meetings and provide regular progress reports.

Professional conduct

We conduct all of our activities professionally and with integrity. We take great care
to be completely objective in our judgment and any recommendations that we give,
so that issues are never influenced by anything other than the best and proper
interests of our clients.

Equality and discrimination

We always strive to be fair and objective in our advice and actions, and we are never
influenced in our decisions, actions or recommendations by issues of gender, race,
creed, color, age or personal disability.

Yours truly,

Ll' [l}llil‘( ‘omfort

Waork In Myle . Live In Comfort

PO, Box 10258 Arusha - Tanzania

3 154 6201
55 154 4598

Mr. Anverali Nanabhai.
Proprietor
24th December 2021

Page 2 of 2
& +255 27 254 6201 @ +255 754 888 520 info@homecomfort,co.tz / sales@homecomfort.co.tz

www.homecomfort.co.tz
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JAMHURI YA MUUNGANO WA TANZANIA

LESENI YA BIASHARA

B 3863450

(Imetolewa chini ya Sheria ya Leseni za Biushara Na. 25 ya Mwaka

1972 marekebishe ya mwaka 1980 na masharti yalive nyinz)
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6.

. Name of Business:

Registration number:

Principale Place of
Business:

. Contacts:

Business activity:

Propriator/Partners:

Authorized to Operate
Bank Account etc:

Form 21

TANZANIA @BRELA

BUSINESE REGISTRATIONS AND LICENEING AGENCY

Extract date and time: 09/07/2018 15:28:14
Registration date and time: 13/12/1999 00:00:00

The Business Names (Registration) Act (Cap 213)

Extract from Register

HOME COMFORT
123032

Region Arusha, District Arusha CBD, Ward Baraa, Postal code
23112. Street Town centre, Road 1A, Plot number 111, Block number
1A, House number C02

Email senior@mconcepttz.com, Phone 0784655228, P.O.Box 10258

4759 - Retail sale of electrical household appljances, furniture,
lighting equipment and other household articles in specialized stores,
Main activity

ANVERALI GULAMABBAS NANABHAI

ANVERALI GULAMABBAS NANABHAI

Deputy Registrar of Business Names

Information printed from the Register of Business Names is true and complete as per extract generation date and
time. Please be advised to refer to the Online Registration System at BRELA (ors.brela.go.tz) for an up-to-date
information regarding given Business Name,




Special Conditions of Contract

The following Special Conditions of Contract (SCC) shall supplement the General
Conditions of Contract (GCC). Whenever there is a conflict, the provisions herein shall
prevail over those in the GCC. The corresponding clause number of the GCC is
indicated in parentheses.

SCC GCC Amendments of, and Supplements to, Clauses in the General
Clause | Clause Conditions of Contract
Number | Number
Definitions (GCC Clause 1)
1. 1.1 The Employer is:
DIRECTOR GENERAL,

BUGANDO MEDICAL CENTRE,
P.o. Box 1370,
Mwanza.

The Project Manager is: Dr. FABIAN A. MASSAGA (DIRECTOR
GENERAL)

The Supplier is:M/S HOME COMFORT

{ The Supplier Rep:esentative is:AZHAR

The Adjudicator is: Tanzania Institute of Arbitrators (TIArb)
Country of Origin: all countries and territories as indicated in the
section of the Tendering Documents, Eligibility for the Provision of

Goods, Works and Services.

Time for Completion: 120 days

Time for Completion for all Facilities: 120 days, and the supplier shall
provide Procurement Schedules of all Medical Equipment’s delivery.




Notices (GCC Clause 4)

41

Employer’s address for notice purposes:
DIRECTOR GENERAL,

BUGANDO MEDICAL CENTRE,

P.O. BOX 1370,

MWANZA.

Supplier address for notice purposes:
M/SHOME COMFORT, MWANZA, EMAIL; azhar@homecomfort.co.tz

Governing Law (GCC Clause 5)

5.1

GCC 5.1—The Contract shall be interpreted in accordance with the
laws of the United Republic of Tanzania.

Settlement of Disputes (GCC Clause 6)

L

6.1.3

Adjudicator’s hourly fee: TO BE AGREED BY THE PARTIES

6.14

Appointing Authority for Adjudicator: Tanzania Institute of
Arbitrators (TIArb)

6.2.3

Rules of procedure for arbitration'proceedings:

(a) Conuracts with nationals of tire United Repubiic of Tanzania:

[For contracts entered into with a national of the United Republic of Tanzania, the
Contract may provide for adjudication/arbitration in accordance with the law of
the United Republic of Tanzania.]

For such contracts, the following sample clause should be inserted:

GCC 6.2.3 (b)--Any dispute between the Employer and a Supplier
who is a national of the United Republic of Tanzania arising in
connection with the present Contract shall be referred to
adjudication or arbitration in accordance with the laws of the United
Republic of Tanzania.

[The Tendering Documents should contain one clause to be retained in the
event of a Contract with a foreign Supplier and one clause to be retained in
the event of a Contract with a Supplier who is a national of the United
Republic of Tanzania. At the time of finalizing the Contract, the respective
applicable clause should be retained in the Contract. The following
explanatory note should therefore be inserted as a header to GCC 6.2.3 in
the Tendering Document.




“Clause 6.2.3 (a) shall be retained in the case of a Contract with a foreign
Supplier and clause 6.2.3 (b) shall be retained in the case of a Contract with
a national of the United Republic of Tanzania.”]

Scope of Facilities [Spare Parts] (GCC Clause 7)

7.3

The Supplier agrees to supply spare parts for a period of years: Five
(5) years mandatory with the extension to support for another 15
years toc come.

74

The Supplier shall carry sufficient inventories to ensure an ex-stock
supply of consumable spares for the goods. Other spare parts and
components shall be supplied as promptly as possible, but at the
most within six (6) months of placing the order and opening the letter
of credit. In addition, in the event of termination of the production of
spare parts, advance notification will be made to the Employer of the
pending termination, with sufficient time to permit the Employer to
procure the needed requirement. Following such termination, the
Supplier will furnish to the extent possible and at no cost to the
Employer the blueprints, drawings and specifications of the spare

[

parts, if requested.

Time for Commencement and Completion (GCC Clause 8)

8.1

The Supplier shall commence work on the Facilities from the
Effective Date for determining Time for Completion as specified in
the Contract Agreement.

10.

8.2

The Completion of the Facilities shall be attained within 120 days

Contract Price (GCC Clause 11)

11.

11.2

The Contract Price shall be adjusted in accordance with the
provisions of the corresponding Appendix (Price Adjustment) to the
Contract Agreement Not subject to adjustment.




Securities (GCC Clause 13)

12.

1331

The amount of performance security, as a percentage of the Contract
Price for the Facility or for the part of the Facility for which a separate
time for Completion is provided, shall be: Fifteen percent (15%).

13.

13.32

The performance security shall be in the form of the BANK
GUARANTEE aitached hereto in the section on Sample Forms and
Procedures.

14.

13.53

The performance security shall be reduced to ten percent (10%) of the
value of the component covered by the extended warranty to cover
the Supplier extended warranty in accordance with the provision in

| the SCC, pursuant to GCC sub-Clause 27.10.

Work Programme (GCC Clause 18)

15.

18.2

The form of the programme of performance of the Contract shall be:
form of the critical path method (CPM)

Commissioning and Operational Acceptance (GCC Clause 25)

16.

252.2

The Cuarantee Test of the Facilities shall be successiully conipicted
within 45 days from the date of Completion.

Completion Time Guarantee (GCC Clause 26)

17.

26.2

Applicable rate for liquidated damages: 0.15 percent per day.

Maximum deduction for liquidated damages: is equal to the
Performance Security quoted.

18.

26.3

Not Applicable for the bonus for early Completion:

Maximum bonus: No bonus will be given for earlier Completion of
the Facilities or part thereof.




Defect Liability (GCC Clause 27)

19, 27.10 The critical components covered under the extended warranty are all
critical parts as per technical specification attached herewith and the
period shall be within 5 years after extension.

Completion — Guarantee Test— Acceptance (GCC Clauses 24.3 and 25.2)
20. 243 and | 20.1 In the event that the Supplier is unable to proceed with the Pre-
252 commissioning of the Facilities pursuant to sub-Clause 24.3, or

with the Guarantee Test pursuant to sub-Clause 25.2, for reasons
attributable to the Employer either on account of non-
availability of other facilities under the responsibilities of other
supplier(s), or for reasons beyond the Employer’s control, the
provisions leading to “deemed” completion of activities such as
Completion, pursuant to GCC sub-Clause 24.6, and Operational
Acceptance, pursuant to GCC sub-Clause 25.3.4, and Supplier’s
obligations regarding Defect Liability Period, pursuant to GCC
sub-Clause 27.2, Functional Guarantee, pursuant to GCC Clause
28, and Care of Facilities, pursuant to GCC Clause 32, and GCC
Clause 41.1, Suspension, shall not apply. In this case, the

- following provisions shall apply.

20.2 When the Supplier is notified by the Project Manager that he

will be unable to proceed with the activities and obligations
pursuant to above sub-Clause 13.1, the Supplier shall be entitled
to the following:

(a) the Time of Completion shall be extended for the period of
suspension without imposition of liquidated damages
pursuant to GCC sub-Clause 26.2;

(b) payments due to the Supplier in accordance with the
provision specified in the corresponding Appendix (Terms
and Procedures of Payment) to the Contract Agreement,
which would not have been payable in normal
circumstances due to non-completion of the subject
activities, shall be released to the Supplier against
submission of a security in the form of a bank guarantee of
equivalent amo:nt acceptable to the Employer, and which
shall become null and void when the Supplier will have
complied with its obligations regarding those payments,
subject to the provision of sub-Clause 13.3 below;




specified in the Contract as forming part of the Site.

“Effective Date” means the date of fulfillment of all conditions
stated in Article 3 (Effective Date for Determining Time for
Completion) of the Form of Contract Agreement, for the
purpose of determining the Time for Completion.

“Time for Completion” means the time within which
Completion of the Facilities as a whole (or of a part of the
Facilities where a separate Time for Completion of such part has
been prescribed) is to be attained in accordance with the
specifications in the SCC and the relevant provisions of the
Contract.

“Completion” means that the Facilities (or a specific part thereof
where specific parts are specified in the SCC) have been
completed operationally and structurally and put in a tight and
clean condition, and that all work in respect of Pre-
commissioning of the Facilities or such specific part thereof has
been completed; in other words, that the Facilities or specific
part thereof are ready for Commissioning as provided in GCC
Clause 24 (Completion) hereof.

“Pre-commissioning” means the testing, checking and other
requirements specified in the Technical Specifications that are to
be carried out by the Supplier in preparation for Commissioning
as provided in GCC Clause 24 (Completion) hereof.

“Commissioning” means operatiui of the racilities or any par|
thereof by the Supplier following Completion, which operation
is to be carried out by the Supplier as provided in GCC sub-
Clause 25.1 (Commissioning) hereof, for the purpose of carrying
out Guarantee Test(s).

“Guarantee Test(s)” means the test(s) sp=cified in the Technical
Specifications to be carried out to ascertain whether the
Facilities or a specified part thereof is able to attain the
Functional Guarantees specified in the Technical Specifications
in accordance with the provisions of GCC sub-Clause 25.2
(Guarantee Test) hereof.

“Operational Acceptance” means the acceptance by the
Employer of the Facilities (or any part of the Facilities where the
Contract provides for acceptance of the Facilities in parts),
which certifies the Supplier’s fulfillment of the Contract in
respect of Functional Guarantees of the Facilities (or the relevant
part thereof) in accordance with the provisions of GCC Clause
28 (Functional Guarantees) hereof and shall include deemed
acceptance in accordance with GCC Clause 25 (Commissioning
and Operational Acceptance) hereof.




“Adjudicator” means the person or persons named as such in
the SCC appointed by agreement between the Employer and the
Supplier to make a decision on or to settle any dispute or
difference between the Employer and the Supplier referred to
him or her by the parties pursuant to GCC sub-Clause 6.1
(Adjudicator) hereof.

“Contract Price” means the sum specified in Article 2.1
(Contract Price) of the Contract Agreement, subject to such
additions and adjustments thereto or deductions there from, as
may be made pursuant to the Contract.

“Facilities” means the Goods to be supplied and installed, as
well as all the Installation Services to be carried out by the
Supplier under the Contract.

“Force Majeure” shall mean any event beyond the reasonable
control of the Employer or of the Supplier, as the case may be,
and which is unavoidable notwithstanding the reasonable care
of the party affected.

“Goods” means permanent plant, equipment, machinery,
apparatus, articles and things of all kinds to be provided and
incorporated in the Facilities by the Supplier under the Contract
(including the spare parts to be supplied by the Supplier under
GCC sub-Clause 7.3 hereof), but does not include Supplier’s
Equipment,

“Installation Services” means all those services ancillary to the
supply of the Goods for the Facilities, to be provided by the
Supplier under the Contract; e.g., transportation and provision
of marine or other similar insurance, inspection, expediting, site
preparation works (including the provision and use of
Supplier's Equipment and the supply of ail construction
materials required), installation, testing, pre-commissioning,
commissioning, operations, maintenance, the provision of
operations and maintenance manuals, training, etc.

“Supplier's Equipment” means all plant, facilities, equipment,
machinery, tools, apparatus, appliances or things of every kind
required in or for installation, completion and maintenance of
Facilities that are to be provided by the Supplier, but does not
include Goods, or other things intended to form or forming part
of the Facilities.

“Country of Origin” means the countries and territories eligible
unaer the PPA 2004 and its corresponding Kegulations as
further elaborated in the SCC.

“Site” means the land and other places upon which the Facilities
are to be installed, and such other land or places as may be




(c)

(d)

&

the expenses towards the above security and extension of
other securities under the contract, of which validity needs
to be extended, shall be reimbursed to the Supplier by the
Employer;

The additional charges towards the care of the Facilities
pursuant to GCC sub-Clause 32.1 shall be reimbursed to the
Supplier by the Employer for the period between the
notification mentioned above and the notification
mentioned in sub-Clause 13.4 below. The provision of GCC
sub-Clause 33.2 shall apply to the Facilities during the same
period.

203 In the event that the period of suspension under above sub-
Clause 13.1 actually exceeds one hundred eighty (1 80) days, the
Employer and Supplier shall mutually agree to any additional
compensation payable to the Supplier.

20.4 When the Supplier is notified by the Project Manager that the
plant is ready for Pre-commissioning, the Supplier shall proceed
without delay in performing all the specified activities and

obligations under the contract.




GENERAL CONDITION

A. Contract and Interpretation

Definitions 11 The following words and expressions shall have the meanings
hereby assigned to them:

“Contract” means the Contract Agreement entered into between
the Employer and the Supplier, together with the Contract
Documents referred to therein; they shall constitute the
Contract, and the term “the Contract” shall in all such
documents be construed accordingly.

“Contract Documents” means the documents listed in Article
1.1 (Contract Documents} of the Form of Contract Agreement
(including any amendments thereto).

“GCC” means the General Conditions of Contract hereof.
#GCC” means the Special Conditions of Contract.

“Day” means calendar day...

“Month” means calendar month...

“Employer” means the person named as such in the SCC and
inciudes the legal successors or peiiuied assighis of the
Employer.

“Project Manager” means the person appointed by the
Employer in the manner provided in GCC sub-Clause 17.1
(Project Manager) hereof and named as such in the SCC to
perform the duties delegated by the Employer.

“Supplier” means the person(s) whose tender to perform the
Contract has been accepted by the Employer and is named as
such in the Contract Agreement, and includes the legal
successors or permitted assigns of the Supplier.

“Supplier’s Representative” means any person nominated by
the Supplier and named as such in the SCC and approved by
the Employer in the manner provided in GCC sub-Clause 17.2
(Supplier’s Representative and Construction Manager) hereof to
perform the duties delegated by the Supplier.

“Sub supplier,” including vendors, ineans any person to whom
execution of any part of the Facilities, including preparation of
any design or supply of any Goods, is sub-contracted directly or
indirectly by the Supplier, and includes its legal successors or
permitted assigns.




“Defect Liability Period” means the period of validity of the
warranties given by the Supplier commencing at Completion of
the Facilities or a part thereof, during which the Supplier is
responsible for defects with respect to the Facilities (or the
relevant part thereof) as provided in GCC Clause 27 (Defect
Liability) hereof.

Contract Documents

2k

Subject to Article 12 (Order of Precedence) of the Contract
Agreement, all documents forming part of the Contract (and all parts
thereof) are intended to be correlative, complementary and mutually
explanatory. The Contract shall be read as a whole.

Interpretation

31

Language

311 Unless the Supplier is a national of the United Republic of
Tanzania and the Employer and the Supplier agree to use the
national language, all Contract Documents, all
correspondence and communications to be given, and all
other documentation to be prepared and supplied under the
Contract shall be written in English, and the Contract shall be
construed and interpreted in accordance with that language.

312 If any of the Contract Documents, correspondence or
communications are prepared in any language other than ihe
governing language under GCC sub-Clause 3.1.1 above, the
English translation of such documents, correspondence or
communications shall prevail in matters of interpretation.

3.2

Singular and Plural
The singular shall include the plural and the plural the singuiar,
except where the context otherwise requires.

3.3

Headings
The headings and marginal notes in the General Conditions of

Contract are included for ease of reference, and shall neither constitute

| a part of the Contract nor affect its interpretation.

34

Persons
Words importing persons or parties shall include firms, corporations
and government entities.

3.5

Incoterms

Unless inconsistent with any provision of the Contract, the meaning of
any trade term and the rights and obligations of parties there under
shall be as prescribed by Incoterms.

Incoterms means international rules for interpreting trade terms|




published by the International Chamber of Commerce (latest edition),
28 Cours Albert 1¢ef, 75008 Paris, France.

3.6

Entire Agreement

Subject to GCC sub-Clause 164 hereof, the Contract constitutes the
entire agreement between the Employer and Supplier with respect to
the subject matter of Contract and supersedes all communications,
negotiations and agreements (whether written or oral) of parties with!
respect thereto made prior to the date of Contract.

3.7

Amendment

No amendment or other variation of the Contract shall be effective
unless it is in writing, is dated, expressly refers to the Contract, and is
signed by a duly authorized representative of each party hereto.

3.8

Independent Suppliet !
The Supplier shall be an independent supplier performing the Contract.
The Contract does not create any agency, partnership, joint venture or
other joint relationship between the parties hereto.

Subject to the provisions of the Contract, the Supplier shall be solely
responsible for the manner in which the Contract is performed. All
employees, representatives or Subsuppliers engaged by the Supplier
in connection with the performance of the Confract shall be under the
complete wonltil of the Supplier and shall not be deemed to B
employees of the Employer, and nothing contained i the Contract or
in any subcontract awarded by the Supplier shall be construed to
create any contractual relationship beiween any such employees,
representatives or Subsuppliers and the Emplover.

3.9

[oint Venture or Consortium
If the Supplier is a joint venture or consortium of two or more persons,

al! such firms shall be jointly and severally bound to the Employer for
the fulfillment of the provisions of the Contract and shall designate
one of such persons to act as a leader with authority to bind the joint
venture or consortium. The composition or the constitution of the
joint venture or consortium shall not be altered without the prior
consent of the Employer.

3.10

Non-Waiver

3.10.1 Subject to GCC sub-Clause 3.10.2 below, no relaxation,
forbearance, delay or indulgence by either party in enforcing
anv of the torms and conditions of the Contract or the gianting
of time by either party to the other shall prejudice, affect or
restrict the rights of that party under the Contract, nor shall
any waiver by either party of any breach of Contract operate
as waiver of any subsequent or continuing breach of Contract.




3102 Any waiver of a party’s rights, powers or remedies under the
Contract must be in writing, must be dated and signed by an
authorized representative of the party granting such waiver,
and must specify the right and the extent to which it is being
waived.

311 Severability

If any provision or condition of the Contract is prohibited or rendered

invalid or unenforceable, such prohibition, invalidity or

unenforceability shall not affect the validity or enforceability of any
other provisions and conditions of the Contract.
3.12 Country of Origin

“Origin” means the place where the materials, equipment and other

supplies for the Facilities are mined, grown, produced or

manufactured, and from which the services are provided.

Notices 41 Unless otherwise stated in the Contract, all notices o be given under
the Contract shall be in writing, and shall be sent by personal delivery,
airmail post, special courier, cable, telegraph, telex, facsimile or
Electronic Data Interchange (EDI) to the address of the relevant party
set out in the SCC, with the following provisions:

411 Any notice sent by cable, telegraph, telex, facsimile or EDI
shall be confirmed within two (2) days after dispatch by notice
sent by airmail post or special courier, excev: as otherwise.
specified in the Contract.

412 Any notice sent by airmail post or special courier shall be
deemed (in the absence of evidence of earlier receipt) to have
been deliverad ten (10) days after dispatch. in proving the fact
of dispatch, it shall be sufficient to show that the envelope
containing such notice was properly addressed, stamped and
conveyed to the postal authorities or courier service for
transmission by airmail or special courier.

413 Any notice delivered personally or sent by cable, telegraph,
telex, facsimile or EDI shall be deemed to have been delivered
on date of its dispatch.

414 Either party may change its postal, cable, telex, facsimile or
EDI address or addressee for receipt of such notices by ten
(10) days’ notice to the other party in writing.

Sl 4.2 Notices shall be deemed to include any approvals, consents,

instructions, orders and certificates to be given under the Contract.




Governing Law

5:1

The Contract shall be governed by and interpreted in
accordance with laws of the United Republic of Tanzania.

6.

Settlement
Disputes

of

6.1

611

6.1.2

614

Adjudicator

If any dispute of any kind whatsoever shall arise between the
Employer and the Supplier in connection with or arising out
of the Contract, including without prejudice to the generality
of the foregoing, any question regarding its existence, validity
or termination, or the execution of the Facilities—whether
during the progress of the Facilities or after their completion
and whether before or after the termination, abandonment or
breach of the Contract—the parties shall seek to resolve any
such dispute or difference by mutual consultation. If the
parties fail to resolve such a dispute or difference by mutual
consultation, then the dispute shall be referred in writing by
either party to the Adjudicator, with a copy to the other party.

The Adjudicator shall give its decision in writing to both
parties within twenty-eight (28) days of a dispute being
referred to it. If the Adjudicator has done so, and no notice of
intention to commence arbitration has been given by either the
Employer or the Supplier within fifty-six (56) days of such
reference, the decision shall become final and binding upon
the Employer and the Supplier. Any decision that has become
final and binding shall be implemented by the parties
forthwith.

the Adjudicator shall pe paia an houriy ree at the rate
specified in the SCC plus reasonable expenditures incurred in
the execution of its duties as Adjudicator, and these costs shall
be divided equally between the Employer and the Supplier.

Should the Adjudicator resign or die, or should the Employer

and the Supplier agree that the Adjudicator is not fulfilling its
functions in accordance with the provisions of the Contract, a new
Adjudicator shall be jointly appointed by the Employer and the
Supplier. Failing agreement between the two within twenty-eight (28)
days, the new Adjudicator shall be appointed at the request of either
party by the Appointing Authority specified in the SCC.

6.2

621

Arbitration

If either the Employer or the Supplier is dissatisfied with the
Adjudicator’s decision, or if the Adjudicator fails to give a
decision within twenty-eight (28) days of a dispute being
referred to it, then either the Employer or the Supplier may,
within fifty-six (56) days of such reference, give notice to the
other party, with a copy for information to the Adjudicator, of
its intention to commence arbitration, as hereinafter provided,
as to the matter in dispute, and no arbitration in respect of this
matter may be commenced unless such notice is given.




6.22 Any dispute in respect of which a notice of intention to
commence arbitration has been given, in accordance with
GCC sub-Clause 6.2.1, shall be finally settled by arbitration.
Arbitration may be commenced prior to or after completion of
the Facilities.

6.2.3 Arbitration proceedings shall be conducted in accordance with
the rules of procedure designated in the SCC.

6.3

Notwithstanding any reference to the Adjudicator or arbitration
herein, :

(a) the parties shall continue to perform their respective obligations
under the Contract unless they otherwise agree

(b) the Employer shall pay the Supplier any monies due the
Supplier.

B. Subject Matter of Contract

Scope of Facilities

7.1

Unless otherwise expressly limited in the Technical Specifications, the
Supplier's obligations cover the provision of all Goods and the
performance of all Installation Services required for the design, the
manufacture (including procurement, quality assurance, construction,
installation, associated civil works, Pre-commissioning and delivery) of the
Goods and *he installation, completion and commissioning of the Facilities!
in accordance with the plans, procedures, specifications, drawings, codes|
and any other documents as specified in the Technical Specifications. Such
specifications include, but are not limited to, the provision of supervision
and engineering services; the supply of labour, materials, equipment, spare
parts (as specified in GCC sub-Clause 73 beiow) and accessories;
Supplier's Equipment; construction utilities and supplies; temporary
materials, structures and facilities; transportation (including, without
limitation, unloading and hauling to, from and at the Site); and storage,
except for those supplies, works and services that will be provided or
performed by the Employer, as set forth in the corresponding Appendix
(Scope of Works and Supply by the Employer) to the Contract Agreement.

7.2

The Supplier shall, unless specifically excluded in the Contract, perform all
such work and/or supply all such items and materials not specifically
mentioned in the Contract but that can be reasonably inferred from the
Contract as being required for attaining Completion of the Facilities as if
such work and/or items and materials were expressly mentioned in the
Contract

73

In addition to the supply of Mandatory Spare Parts included in the
Contract, the Supplier agrees to supply spare parts required for the




operation and maintenance of the Facilities for the period specified in the
Special Conditions of Contract. However, the identity, specifications and
quantities of such spare parts and the terms and conditions relating to the
supply thereof are to be agreed between the Employer and the Supplier,
and the price of such spare parts shall be that given in Price Schedule No. 6,
which shall be added to the Contract Price. The price of such spare parts
shall include the purchase price therefore and other costs and expenses
(including the Supplier’s fees) relating to the supply of spare parts.

Time for

Commencement and

Completion

8.1

The Supplier shall commence work on the Facilities within the period
specified in the SCC and without prejudice to GCC sub-Clause 26.2 hereof,
the Supplier shall thereafter proceed with the Facilities in accordance with
the time schedule specified in the corresponding Appendix (Time
Schedule) to the Contract Agreement.

8.2

The Supplier shall attain Completion of the Facilities (or of a part where a
separate time for Completion of such part is specified in the Contract)
within the time stated in the SCC or within such extended time to which
the Supplier shall be entitled under GCC Clause 40 hereof.

Supplier’s
Responsibilities

9.1

The Supplier shall design, manufacture (including associated purchases
and/or subcontracting), install and complete the Facilities with due care
and diligence in accordance with the Contract.

9.2

The Supplier confirms that it has entered into this Contract on the basis of a
proper examination of the data relating to the Facilities (including any data
as to boring tests) provided by the Employer, and on the basis of
information that the Supplier could have obtained from a visu al inspection
of the Site (if access thereto was available) and of other data readily
available to it relating to the Facilities as of the date twenty-eight (28) days
prior to tender submission. The Supplier acknowledges that any failure to
acquaint itself with all such data and information shall not relieve its
responsibility for properly estimating the difficulty or cost of successfully
performing the Facilities.

9.3

The Supplier shall acquire in its name all permits, approvals and/or
licenses from all local, state or national government authorities or public
service undertakings in the United Republic of Tanzania where the Site is
located that are necessary for the performance of the Contract, including,
without limitation, visas for the Supplier's and Subsupplier’s personnel
and entry permits for all imported Supplier’s Equipment. The Supplier
shall acquire all other permits, avprovals and/or licenses that are not the
responsibility of the Employer under GCC sub-Clause 10.3 hereof and that
are necessary for the performance of the Contract.




9.4

The Supplier shall comply with all laws in force in the United Republic of
Tanzania and local bylaws where the Facilities are installed and where the
Installation Services are carried out. The laws will include all local, state,
national or other laws that affect the performance of the Contract and bind
upon the Supplier. The Supplier shall indemnify and hold harmless the
Employer from and against any and all liabilities, damages, claims, fines,
penalties and expenses of whatever nature arising or resulting from the
violation of such laws by the Supplier or its personnel, including the
Subsuppliers and their personnel, but without prejudice to GCC sub-
Clause 10.1 hereof. !

0.3

Any Plant, Material and Services that will be incorporated in or be required
for the Facilities and other supplies shall have their origin as specified
under GCC Clause 1 (Country of Origin).

9.6

The Supplier shall permit the PE to inspect the Supplier's accounts and
records relating to the performance of the Supplier and to have them
audited by auditors appointed by the PE, if so required by the PE

10.

Employer’s
Responsibilities

10.1

The Employer shall ensure the accuracy of all information and/or data to
be supplied by the Employer as described in the corresponding Appendix
(Scope of Works and Supply by the Employer) to the Contract, except
when otherwise expressly stated in the Contract.

10.2

The Employer shall be responsible for acquiring and providing legal and
physical nossession of the Site and access thereto. and for providing,
possession of and access to all other areas reasonably required for the
proper execution of the Contract, including all requisite rights of way, as
specified in the corresponding Appendix {Scope of Works and Supply by
the Employer) to the Contract Agreement. The Employer shall give full
possession of an accord all rights of access thereto on or before the date(s)
specified in that Appendix.

10.3

The Employer shall acquire and pay for all permits, approvals and/cr
licenses from all local, state or national government authorities or public
service undertakings in the United Republic of Tanzania. Such authorities
or undertakings require the Employer to obtain them in the Employer’s
name, are necessary for the execution of the Contract (they include those
required for the performance by both the Supplier and the Employer of
their respective obligations under the Contract), and are specified in the
corresponding Appendix (Scope of Works and Supply by the Employer) to
the Contract Agreement.

104

If requested by the Supplier, the Employer shall use its best endeavors to
assist the Supplier in obtaining in a timely and expeditious manner all
permits, approvals and/or licenses necessary for the execution of the
Contract from all local, state or national government authorities or public




service undertakings that such authorities or undertakings require the
Supplier or Subsuppliers or the personnel of the Supplier or Subsuppliers,
as the case may be, to obtain.

10.5

Unless otherwise specified in the Contract or agreed upon by the Employer
and the Supplier, the Employer shall provide sufficient, properly qualified
operating and maintenance personnel; shall supply and make available all
raw materials, utilities, lubricants, chemicals, catalysts, other materials and
facilities; and shall perform all work and services of whatsoever nature,
including those required by the Supplier to properly carry out Pre-
commissioning, Commissioning and Guarantee Tests, all in accordance
with the provisions of the corresponding Appendix (Scope of Works and
Supply by the Employer) to the Contract Agreement at or before the time
specified in the programme furnished by the Supplier under GCC sub-
Clause 18.2 hereof and in the manner thereupon specified or as otherwise
agreed upon by the Employer and the Supplier.

10.6

The Employer shall be responsible for the continued operation of the
Facilities after Completion, in accordance with GCC sub-Clause 248, and
shall be responsible for facilitating the Guarantee Test(s) for the Facilities,
in accordance with GCC sub-Clause 25.2.

10.7

| Guarantee l'ests, in accordance with GCC sub-Clause 25.2,

All costs and expenses involved in the performance of the obligations
under this GCC Clause 10 shall be the responsibility of the Employer, save
those to be incurred bv the Supplier with respect to the peiformance of

C. Payment

11.

Contract Price

11.1

The Contract Price shall be as specified in Article 2 {Contract Price and
Terms of Payment) of the Form of Contract Agreement.

11.2

Unless indicated otherwise in the SCC, the Contract Price shall be a firm
lump sum not subject to any alteration, except in the event of a Change in
the Facilities or as otherwise provided in the Contract.

11.3

Subject to GCC sub-Clauses 9.2, 10.1 and 35 hereof, the Supplier shall be
deemed to have satisfied itself as to the correctness and sufficiency of the
Contract Price, which shall, except as otherwise provided for in the
Contract, cover ail its ubligations under the Contract.

12.

Terms of Payment

121

The Contract Price shall be paid as specified in the corresponding

Appendix (Terms and Procedures of Payment) to the Contract Agreement.




The procedures to be followed in making application for and processing
payments shall be those outlined in the same Appendix.

12.2

No payment made by the Employer herein shall be deemed to constitute
acceptance by the Employer of the Facilities or any part(s) thereof.

12.3

In the event that the Employer fails to make any payment by its respective
due date or within the period set forth in the Contract, the Employer shall
pay to the Supplier interest on the amount of such delayed payment at the
rate(s) shown in the corresponding Appendix (Terms and Procedures of
Payment) to the Contract Agreement for the period of delay until payment
has been made in full, whether before or after judgment or arbitrage
award.

124

The currency or currencies in which payments are made to the Supplier
under this Contract shall be specified in the corresponding Appendix
(Terms and Procedures of Payment) to the Contract Agreement, subject to
the general principle that payments will be made in the currency or
currencies in which the Contract Price has been stated in the Supplier’s
Tendering.

12,5

All payments shall be made in the currency or currencies specified in the
corresponding Appendix (Terms and Procedures of Payment) to the
Contract Agreement, pursuant to GCC12.4. |

13,

Securities

13.1

Issuance of Securities

The Supplier shall provide the securities specified below in faver of the
Employer at the times, and in the amount, manner and form specified
below.

13.2

Advance Payment Security

13.21 The Supplier shall, within twenty-eight (28) days of the notification
of contract award, provide a security in an amount equal to the
advance payment calculated in accordance with the corresponding
Appendix (Terms and Procedures of Payment) to the Contract
Agreement, and in the same currency or currencies.

1322 The security shall be in the form provided in the tendering
documents or in another form acceptable to the Employer. The
amount of the security shall be reduced in proportion to the value of
the Facilities executed by and aid to the Supplier from time fo time, |
and shall automatically become null and void when the full amount
of the advance payment has been recovered by the Employer. The
security shall be returned to the Supplier immediately after its
expiration.




13.3

Performance Security

133.1 The Supplier shall, within twenty-eight (28) days of the notification
of contract award, provide a security for the due performance of
the Contract in the amount specified in the SCC.

1332 The security shall be denominated in the currency or currencies of
the Contract, or in a freely convertible currency acceptable to the
Employer, and shall be in one of the forms of bank guarantees
provided in the tendering documents, as stipulated by the
Employer in the SCC, or in another form acceptable to the
Employer.

13.3.3 The security shall automatically be reduced by half on the date of
the Operational Acceptance and shall become null and void,
eighteen (18) months after Completion of the Facilities or twelve (12)
months after Operational Acceptance of the Facilities, whichever
occurs first; provided, however, that if the Defects Liability Period
has been extended on any part of the Facilities pursuant to GCC sub-
Clause 27.8 hereof, the Supplier shall issue an additional security in
an amount proportionate to the Contract Price of that part. The
security shall be returned to the Supplier immediately after its
expiration, provided, however, that if the Supplier, pursuant to GCC
sub-Clause 27.10, is liable for an extended warranty obligation, the
performance security shall be extended for the period and up to the
amount specified in the SCC.

13.3.4 Where circumstances necessitate the amendment of the contract after
signature, and such amendment is effected, the bmployer shall
require the Supplier to provide additional Performance Security to
cover any cumulative increase of more than ten percent of the Initial
Contract Price.

14.

Taxes and Duties

141

Except as otherwise specifically provided in the Contract, the Supplier
shall bear and pay all taxes, duties, levies and charges assessed on the
Supplier, its Subsuppliers or their employees by all municipal, state or
national government authorities in connection with the Facilities in and
outside of the United Republic of Tanzania where the Site is located.

14.2

Notwithstanding GCC sub-Clause 14.1 above, the Employer shall bear and
promptly pay all customs and import duties as well as other local taxes
like, e.g., a value added tax (VAT), imposed by the law of the United
Republic of Tanzania on the Goods specified in Price Schedule No. 1 and
that are to be incorporated into the Facilities.

14.3

If any tax exemptions, reductions, allowances or privileges may be
available to the Supplier in the United Republic of Tanzania, the Employer
shall use its best endeavors to enable the Supplier to benefit from any such
tax savings to the maximum allowable extent.

14.4

For the purpose of the Contract, it is agreed that the Contract Price




specified in Article 2 (Contract Price and Terms of Payment) of the Form of
Contract Agreement is based on the taxes, duties, levies and charges
prevailing at the date twenty-eight (28) days prior to the date of tender
submission in the United Republic of Tanzania (hereinafter called “Tax” in
this GCC sub-Clause 14.4). If any rates of Tax are increased or decreased, a
new Tax is introduced, an existing Tax is abolished, or any change in
interpretation or application of any Tax occurs in the course of the
performance of Contract, which was or will be assessed on the Supplier,
Subsuppliers or their employees in connection with performance of the
Contract, an equitable adjustment of the Contract Price shall be made to
fully take into account any such change by addition to the Contract Price or
deduction there from, as the case may be, in accordance with GCC Clause
36 hereof.

D. Intellectual Property

15,

Copyright

151

The copyright in all drawings, documents and other
materials containing data and information furnished to the
Employer by the Supplier herein shall remain vested in the
Supplier or, if they are furnished to the Employer directly or
through the Supplier by any third party, including suppliers
of materials, the copyright in such materials shall remain
vested in such third party.

16.

Confidential
Information

16.1

The Employer and the Supplier shall keep confidential and
shall not, without the written consent of the other party
hereto, divulge to any third party any documents, data or
other information furnished directly or indirectly by the
other party hereto in connection with the Contract, whether
such information has been furnished prior te, during or
following termination of the Contract. Notwithstanding the
above, the Supplier may furnish to its Subsupplies(s) such
documents, data and other information it receives from the
Employer to the extent required for the Subsupplier(s) to
perform its work under the Contract, in which event the
Supplier shall obtain from such Subsupplier(s) an
undertaking of confidentiality similar to that imposed on the
Supplier under this GCC Clause 16.

16.2

The Employer shall not use such documents, data and other
information received from the Supplier for any purpose
other than the operation and maintenance of the Facilities.
Similarly, the Supplier shall not use such documents, data
and other information received from the Employer for any
purpose other than the design, procurement of Goods,
construction or such other work and services as are required
for the performance of the Contract.

16.3

The obligation of a party under GCC sub-Clauses 16.1 and




16.2 above, however, shall not apply to that information
which

(a) now or hereafter enters the public domain through no
fault of that party

(b) can be proven to have been possessed by that party at
the time of disclosure and which was not previously
obtained, directly or indirectly, from the other party
hereto

(c) otherwise lawfully becomes available to that party
from a third party that has no obligation of
confidentiality.

164

The above provisions of this GCC Clause 16 shall not in any
way modify any undertaking of confidentiality given by
either of the parties hereto prior to the date of the Contract in
respect of the Facilities or any part thereof.

16.5

The provisions of this GCC Clause 16 shall survive
termination, for whatever reason, of the Contract.

E. Execution of the Facilities

[17.

Representatives

171

Project Manager

If the Project Manager is not named in the Contract, then within
fourteen (11) days of the Effective Date, the Employer shall appoint
and notify the Supplier in writing of the name of the Project
Manager. The Employer may from time to time appoint some other
person as the Project Manager in place of the person previously so
appointed, and shall give a notice of the name of such other person
to the Suppher without delay. No such appointment shall be made
at such a time or in such a manner as to impede the progress of work
on the Facilities. Such appointment shall only take effect upon
receipt of such notice by the Supplier. The Project Manager shall
represeni and act for the Employer at all times during the currency
of the Contract. All notices, instructions, orders, certificates,
approvals and all other communications under the Contract shall be
given by the Project Manager, except as herein otherwise provided.

All notices, instructions, information and other communications
given by the Supplier to the Employer under the Contract shall be
given to the Project Manager, except as herein otherwise provided.

t17.2

Supplier’s Representative & Constructon Manager

17.2.1 If the Supplier’s Representative is not named in the Contract,

then within fourteen (14) days of the Effective Date, the
Supplier shall appoint the Supplier's Representative and shall
request the Employer in writing to approve the person so




17.22

appointed. If the Employer makes no. objection to the
appointment within fourteen (14) days, the Supplier's
Representative shall be deemed to have been approved. If the
Employer objects to the appointment within fourteen (14) days
giving the reason therefor, then the Supplier shall appoint a
replacement within fourteen (14) days of such objection, and
the foregoing provisions of this GCC sub-Clause 17.2.1 shall
apply thereto.

The Supplier's Representative shall represent and act for the
Supplier at all times during the currency of the Contract and
shall give to the Project Manager all the Supplier's notices,
instructions, information and all other communications under
the Contract.

All notices, instructions, information and all other communications

given by the Employer or the Project Manager to the Supplier
under the Contract shall be given to the Supplier's
Representative or, in its absence, its deputy, except as herein
otherwise provided.

The Supplier shall not revoke the appointment of the Supplier's

17.2.3

17.2.4

Representative without the Employer’s prior written consent,
which shall not be unreasonably withheld. If the Employer
consents thereto, the Supplier shall appoint some other person
as the Supplier’s Representative, pursuant to the procedure set
out in GCC sub-Clause 17.2.1.

‘Tue oupplier' s Represeuiative may, subject to the approvai oy
the Employer (which shall not be unreasonably withheld), at
any time delegate to any person any of the powers, functions
and authorities vested in him or her. Any such delegation
may be revoked at any time. Any such delegation or
revocation shall be subject to a prior rotice signed by the
Supplier's Representative, and shall specify the powers,
functions and authorities thereby delegated or revoked. No
such delegation or revocation shall take effect unless and until
a copy thereof has been delivered to the Employer and the
Project Manager.

Any act or exercise by any person of powers, functions and
authorities so delegated to him or her in accordance with this
GCC sub-Clause 17.2.3 shall be deemed to be an act or exercise
by the Supplier’s Representative.

From the commencement of installation of the Facilities at the
Site until Completion, the Supplier's Representative shall
appoint a suitable person as the construction manager
(hereinafter referred to as “the Construction Mauiager”). The
Construction Manager shall supervise all work done at the Site
by the Supplier and shall be present at the Site throughout
normal working hours except when on leave, sick or absent for
reasons connected with the proper performance of the




Contract. Whenever the Construction Manager is absent from
the Site, a suitable person shall be appointed to act as his or
her deputy.

17.25 The Employer may by notice to the Supplier object to any
representative or person employed by the Supplier in the
execution of the Contract who, in the reasonable opinion of the
Employer, may behave inappropriately, may be incompetent
or negligent, or may commit a serious breach of the Site
regulatiors provided under GCC sub-Clause 223, [he
Employer shall provide evidence of the same, whereupon the
Supplier shall remove such person from the Facilities.

17.2.6 If any representative or person employed by the Supplier is
removed in accordance with GCC sub-Clause 17.2.5, the
Supplier shall, where required, promptly appoint a
replacement.

18.

Work Programme

18.1

Supplier’s Organization

The Supplier shall supply to the Employer and the Project Manager a
chart showing the proposed organization to be established by the
Supplier for carrying out work on the Facilities. The chart shall
include the identities of the key personnel together with the curricula
vitae of such key personnel to be employed within twenty-one (21)
days of the Effective Date. The Supplier shall promptly inform the
Employer and the Project Manager in writing of any revision or
alteratior: of such an organization chart. |

18.2

Programme of Performance

Within twenty-eight (28) days after the date of signing the Contract
Agreemeni, the Supplier shall prepare and submit to the Project
Manager a detailed programme of performance of the Contract, made
in the form specified in the SCC and showing the sequence in which it
proposes to design, manufacture, transport, assemble, install and pre-
commission the Facilities, as well as the date by which the Supplier
reasonably requires that the Employer shall have fulfilled its
obligations under the Contract sc as to enable the Supplier to execute
the Contract in accordance with the programme and to achieve
Completion, Commissioning and Acceptance of the Facilities in
accordance with the Contract. The programme so submitted by the
Supplier shall accord with the Time Schedule included in the
corresponding Appendix (Time Schedule) to the Contract Agreement
and any other dates and periods specified in the Contract. The
Supplier shall update and revise the programme as and when
appropriate or when required by the Project Manager, but without
modificatic:. in the Times ior Completion given in the SCC and any
extension granted in accordance with GCC Clause 40, and shall submit
all such revisions to the Project Manager.




Progress Report

The Supplier shall monitor progress of all the activities specified in the
programme referred to in GCC sub-Clause 18.2 above, and supply a
progress report to the Project Manager every month.

The progress report shall be in a form acceptable to the Project
Manager and shall indicate: (a) percentage completion achieved
compared with the planned percentage completion for each activity;
and (b) where any activity is behind the programme, giving comments
and likely consequences and stating the corrective action being taken.

18.4

Progress of Performance

If at any time the Supplier's actual progress falls behind the
programme referred to in GCC sub-Clause 18.2, or it becomes
apparent that it will so fall behind, the Supplier shall, at the request of
the Employer or the Project Manager, prepare and submit to the
Project Manager a revised programme, taking into account the
prevailing circumstances, and shall notify the Project Manager of the
steps being taken to expedite progress so as to attain Compietion of
the Facilities within the Time for Completion under GCC sub-Clause
8.2, any extension thereof entitled under GCC sub-Clause 40.1, or any
extended period as may otherwise be agreed upon between the
Employer and the Supplier.

185

Work Procedures
The Contract shall be executed in accordance with the Contract
Documents and the procedures given in the section on Sample Forms
and Frocedures of the Contract Documents. }

The Supplier may execute the Contract in accordance with its own
standard project execution plans and procedures to the extent that
they do not conflict with the provisions contained in the Contract.

19.

Subcontracting

191

The corresponding Appendix (List of Approved Subsuppliers) to the
Contract Agreement specifies major items of supply or services and a|
list of approved Subsuppliers against each item, including vendors.
Insofar as no Subsuppliers are listed against any such item, the
Supplier shall prepare a list of Subsuppliers for such item for inclusion
in such list. The Supplier may from time to time propose any addition
to or deletion from any such list. The Supplier shail submit any such
list or any modification thereto to the Employer for its approval in
sufficient time so as not to impede the progress of work on the
Facilities. Such approval by the Employer for any of the Subsuppliers
shall not relieve the Supplier from any of its obligations, duties or
responsibilities under the Contract.

192

The Supplier shaii select and 'em_p16§ its Subsuppliers for such major
items from those listed in the lists referred to in GCC sub-Clause 19.1.
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For items or parts of the Facilities not specified in the corresponding
Appendix (List of Approved Subsuppliers) to the Contract Agreement,
the Supplier may employ such Subsuppliers as it may select, at its
discretion.

20.

Design
Engineering

and

20.1

Specifications and Drawings

20.1.1 The Supplier shall execute the basic and detailed design and
the engineering work in compliance with the provisions of the
Contract, or where not so specified, in accordance with good
engineering practice.

The Supplier shall be responsible for any discrepancies, errors or
omissions in the specifications, drawings and other technical
documents that it has prepared, whether such specifications, drawings
and other documents have been approved by the Project Manager or
not, provided that such discrepancies, errors or omissions are not
because of inaccurate information furnished in writing to the Supplier
by or on behalf of the Employer.

20.12 The Supplier shall be entitled to disclaim responsibility for any
design, data, drawing, specification or other document, or any
modification thereof provided or designated by or on behalf of
the Employer, by giving a notice of such disclaimer to the
Project Manager.

20.2

Codes and Standards

Wkerever references are made in the Contract t¢ codes and standards
in accordance with which the Contract shall be executed, the ed:tion or|
the revised version of such codes and standards current at the date
twenty-eight (28) days prior to date of tender submission shall apply
unless otherwise specified. During Contract execution, any changes in
such codes and standards shall be applied after approval by the
Employer and shall be treated in accordance with GCC Clause 39.

20.3

Approval/Review of Technical Documents by Project Manager
2031 The Supplier shall prepare (or cause its Subsuppliers to

prepare) and furnish to the Project Manager the documents
listed in the corresponding Appendix (List of Documents for
Approval or Review) to the Contract Agreement for its
approval or review as specified and in accordance with the
requirements of GCC sub-Clause 18.2 (Programme of
Performance).

Any part of the Facilities covered by or related to the documents to be
approved by the Project Manager shall be executed only after
tne Froject Manager’s approval thereof.

GCC sub-Clauses 20.3.2 through 20.3.7 shall apply to those documents
requiring the Project Manager’s approval, but not to those
furnished to the Project Manager for its review only.




20.3.2

20.3.3

2034

20.3.5

203.6

Within fourteen (14) days after receipt by the Project Manager
of any document requiring the Project Manager’s approval in
accordance with GCC sub-Clause 20.3.1, the Project Manager
shall either return one copy thereof to the Supplier with its
approval endorsed thereon or shall notify the Supplier in
writing of its disapproval thereof and the reasons therefore
and the modifications that the Project Manager proposes.

If the Project Manager fails to take such action within the said
fourteen (14) days, then the said document shall be deemed to
have been approved by the Project Manager.

The Project Manager shall not disapprove any document,
except on the grounds that the document does not comply
with some specified provision of the Contract or that it is
contrary to good engineering practice.

If the Project Manager disapproves the document, the Supplier
shall modify the document and resubmit it for the Project
Manager’s approval in accordance with GCC Sub-Clause
20.3.2. If the Project Manager approves the document subject
to modification(s), the Supplier shall make the required
modification(s), whereupon the document shall be deemed to
have been approved.

If any dispute or difference occurs between the Employer and
the Supplier in connection with or arising out of the
disapprovai by the Project Mauager of any document and/ vx
any modification(s) thereto that cannot be settled between the
parties within a reasonable period, then such dispute or
difference may be referred to an Adjudicator for determination
in accordance with GCC sub-Clause 6.1 hereof. If such dispute
or difference is referred to an Adjudicator, the Project Manager
shall give instructions as to whether and if so, how,
performance of the Contract is to proceed. The Supplier shall
proceed with the Contract in accordance with the Project
Manager’s instructions, provided that if the Adjudicator
upholds the Supplier's view on the dispute and if the
Employer has not given notice under GCC sub-Clause 6.1.2
hereof, then the Supplier shall be reimbursed by the Employer
for any additional costs incurred by reason of such instructions
and shall be relieved of such responsibility or liability in
connection with the dispute and the execution of the
instructions as the Adjudicator shall decide, and the Time for
Completion shall be extended accordingly.

The Project Manager's approval, with or without modification
of the document furnished by the Supplier, shall not relieve
the Supplier of any responsibility or liability imposed upon it
by any provisions of the Contract except to the extent that any
subsequent failure results from modifications required by the




Project Manager.

20.3.7 The Supplier shall not depart from any approved document
unless the Supplier has first submitted to the Project
Manageran amended document and obtained the Project
Manager’s approval thereof, pursuant to the provisions of this
GCC sub-Clause 20.3.

If the Project Manager requests any change in any already approved
document an-"/cr in any documen! based ihiereon, the provisions of
GCC Clause 39 shall apply to such request.

21. | Procurement 21.1 Goods
Subject to GCC sub-Clause 14.2, the Supplier shall manufacture or
procure and transport all the Goods in an expeditious and orderly
manner to the Site.
21.2 Emplover-Supplied Plant, Equipment, and Materials

If the corresponding Appendix (Scope of Works and Supply by the
Employer) to the Contract Agreement provides that the Employer
shall furnish any specific items of machinery, equipment or materiais
to the Supplier, the following provisions shall apply:

2121 The Employer shall, at its own risk and expense, transport
each item to the place on or near the Site as agreed upon by thel
parties and make such item: available tc the Supplier at the
time specified in the programme furnished by the Supplier,
pursuant to GCC sub-Clause 18.2, unless otherwise mutually

T
AgrE2d,

21.2.2 Upon receipt of such item, the Supplier shall inspect the same
visually and notify the Project Manager of any detected
shortage, defect or default. The Employer shall immediately
remedy any shortage, defect or default, or the Supplier shall, if
practicable and possible, at the request of the Employer,
remedy such shortage, defect or default at the Employer’s cost
and expense. After inspection, such item shall fall under the
care, custody and control of the Supplier. The provision of this
GCC sub-Clause 21.2.2 shall apply to any item supplied to
remedy any such shortage or default or to substitute for any
defective item, or shall apply to defective items that have been
repaired.

2123 The foregoing responsibilities of the Supplier and its
obligations of care, custody and control shall not relieve the
Employer of liability for any undetected shortage, defect or
default, nor place the Supplier under any liability for any such
shortage, defect or default whether undor GCC Clause 27 or
under any other provision of Contract.

21.3

Transportation




21.3.1 The Supplier shall at its own risk and expense transport all the
Goods and the Supplier's Equipment to the Site by the mode
of transport that the Supplier judges most suitable under all
the circumstances.

21.3.2 Unless otherwise provided in the Contract, the Supplier shall
be entitled to select any safe mode of transport operated by
any person to carry the Goods and the Supplier’s Equipment.

2133 Upon dispatch of each shipment of the Goods and the
Supplier’s Equipment, the Supplier shall notify the Employer
by telex, cable, facsimile or Electronic Data Interchange (EDI)
of the description of the Goods and of the Supplier's
Equipment, the point and means of dispatch, and the
estimated time and point of arrival in the United Republic of
Tanzania, if applicable, and at the Site. The Supplier shall
furnish the Employer with relevant shipping documents to be
agreed upon between the parties.

2134 The Supplier shall be responsible for obtaining, if necessary,
approvals from the authorities for transportation of the
Goods and the Supplier's Equipment to the Site. The
Employer shali use its best endeavors in a timely and
expeditious manner to assist the Supplier in obtaining such
approvals, if requested by the Supplier. The Supplier shall
indemnify and hold harmless the Employer from and against
any claim for damage to roads, bridges or any other traffic
facilities that may be caused by the transport of the Grods
and the suppliet’s Equipment to the Site.

214

Customs Clearaice

The Supplier shall, at its own expense, handle all imported Goods and
Supplier’s Equipment at the point(s) of import and shall handle any
formalities for customs clearance, subject to the Employer’s obligations
under GCC sub-Clause 14.2, provided that if applicable laws or
regulations require any application or act to be made by or in the name
of the Employer, the Employer shall take all necessary steps to comply
with such laws or regulations. In the event of delays in customs
clearance that are not the fault of the Supplier, the Supplier shall be
entitled to an extension in the Time for Completion, pursuant to GCC
Clause 40.

Installation

221

Setting Out/Supervision/Labour

22.1.1 Bench Mark: The Supplier shall be responsible for the true and
proper setting-out of the Facilities in relation to bench marks,
reference marks and lines provided to it in writing by or on
behalf of the Employer.

If, at any time during the progress of installation of the Facilities, any




221.2

2213

error shall appear in the position, level or alignment of the
Facilities, the Supplier shall forthwith notify the Project
Manager of such error and, at its own expense, immediately
rectify such error to the reasonable satisfaction of the Project
Manager. If such error is based on incorrect data provided in
writing by or on behalf of the Employer, the expense of
rectifying the same shall be borne by the Employer.

Supplier’s Supervision: The Supplier shall give or provide all
necessary superintendence during the installation of the
Facilities, and the Construction Manager or its deputy shall be
constantly on the Site to provide full-time superintendence of
the installation. The Supplier shall provide and employ only
technical personnel who are skilled and experienced in their
respective callings and supervisory staff who are competent to
adequately supervise the work at hand.

Labour:

(a) The Supplier shall provide and employ on the Site in the
installation of the Facilities such skilled, semi-skilied and
unskilled labour as is necessary for the proper and timely
execution of the Contract. The Supplier is encouraged to
use local labour that has the necessary skills.

(b) Unless otherwise provided in the Contract, the Supplier
shall be responsible for the recruitment, transportation,
accommodation and catering of all labour, local or
expatriate, required for the execution: of the Contract and
for all payments in connection therewith.

(c) The Supplier shall be responsible for obtaining all
necessary permit(s) and/or visa(s) from the appropriate
authorities for the entry of all labour and personnel io be
employed on the Site into the United Republic of Tanzania
and in the exact region where the Site is located.

(d) The Supplier shall at its own expense provide the means of
repatriation to all of its and its Subsupplier’s personnel
employed on the Contract at the Site to their various home
countries, It shall also provide suitable temporary
maintenance of all such persons from the cessation of their
employment on the Contract to the date programmed for
their departure. In the event that the Supplier defaults in
providing such means of transportation and temporary
maintenance, the Employer may provide the same to such
personnel and recover the cost of doing so from the
Supplier,

(e) The Supplier shall at all times during the progress of the
Contract use its best endeavors to prevent any unlawful,
riotous or disorderly conduct or behavior by or amongst




its employees and the labour of its Subsuppliers.

(f) The Supplier shall, in all dealings with its labour and the
labour of its Subsuppliers currently employed on or
connected with the Contract, pay due regard to all
recognized festivals, official holidays, religious or other
customs and all local laws and regulations pertaining to
the employment of labour.

22.2

Supplier’s Equipment

2221 All Supplier's Equipment brought by the Supplier onto the Site
shall be deemed to be intended to be used exclusively for the
execution of the Contract. The Supplier shall not remove the
same from the Site without the Project Manager’s consent that
such Supplier’s Equipment is no longer required for the
execution of the Contract.

22.2.2 Unless otherwise specified in the Contract, upon completion of
the Facilities, the Supplier shall remove from the Site all
Equipment brought by the Supplier onto the Site and any
surplus materials remaining thereon.

2223 The Employer will, if requested, use its best endeavors to
assist the Supplier in obtaining any local, state or national
government permission required by the Supplier for the
export of the Supplier's Equipment imported by the Supplier
for use in the execution of the Contract that is no longer
required for the execution of the Coniract. '

Site Regulations and Safety
The Employer and the Supplier shall establish Site regulations setting
out the rules to be observed in the execution of the Contract at the Site
and shall comply therewith. The Supplier shall prepare and submit to
the Employer, with a copy to the Project Manager, proposed Site
regulations for the Employer’s approval, which approval shall not be
unreasonably withheld.

Such Site regulations shall include, but shall not be limited to, rules in
respect of security, safety of the Facilities, gate contrel, sanitation,
medical care, and fire prevention.

224

Opportunities for Other Suppliers
2241 The Supplier shall, upon written request from the Employer or
the Project Manager, give all reasonable opportunities for
carrying out the work to any other suppliers employed by the
Employer on or near the Site.

22.4.2 If the Supplier, upon written request from the Employer or the
Project Manager, makes available to other suppliers any roads




or wavs the maintenance for which the Supplier is responsible,
permits the use by such other suppliers of the Supplier's
Equipment, or provides any other service of whatsoever
nature for such other suppliers, the Employer shall fully
compensate the Supplier for any loss or damage caused or
occasioned by such other suppliers in respect of any such use
or service, and shall pay to the Supplier reasonable
remuneration for the use of such equipment or the provision
of such services.

2243 The Supplier shall also so arrange to perform its work as to
minimize, to the extent possible, interference with the work of
other suppliers. The Project Manager shall determine the
resolution of any difference or conflict that may arise between
the Supplier and other suppliers and the workers of the
Employer in regard to their work.

2244 The Supplier shall notify the Project Manager promptly of
any defects in the other suppliers’ work that come to its
notice, and that could affect the Supplier's work. The Project
Manager shall determine the corrective measures, if any,
required to rectify the situation after inspection of the
Facilities. Decisions made by the Project Manager shall be
binding on the Supplier.

L

Emergency Work

If, by reacon of an emergency arising in connection with and during
the execution of the Contract, any protective or remedial work is
necessary as a matter of urgency to prevent damage to the Facilities,
the Supplier shall immediately carry out such work.

If the Supplier is unable or unwilling to do such work immediately,
the Employer may do or cause such work to be done as the Employer
may determine is necessary in order to prevent damage to the
Facilities. In such event the Employer shall, as soon as practicable
after the occurrence of any such emergency, notify the Supplier in
writing of such emergency, the work done and the reasons therefore.
If the work done or caused to be done by the Employer is work that
the Supplier was liable to do at its own expense under the Contract,
the reasonable costs incurred by the Employer in connection
therewith shall be paid by the Supplier to the Employer. Otherwise,
the cost of such remedial work shall be borne by the Employer.

22.6

Site Clearance
22.6.1 Site Clearance in Course of Performance: In the course of carrying
out the Contract, the Supplier shallkeep theSite reasonably iree|
from all unnecessary obstruction, store or remove any surplus
materials, clear away any wreckage, rubbish or temporary
works from the Site, and remove any Supplier’s Equipment no




longer required for execution of the Contract.

22.6.2 Clearance of Site after Completion: After Completion of all parts
of the Facilities, the Supplier shall clear away and remove all
wreckage, rubbish and debris of any kind from the Site, and
shall leave the Site and Facilities clean and safe.

22.7

Watching and Lighting

The Supplier shall provide and maintain at its own expense alllighting,
fencing, and watching when and where necessary for the proper
execution and the protection of the Facilities, or for the safety of the

owners and occupiers of adjacent property and for the safety of the
public.

22.8

Work at Night and on Holidays

22.8.1 Unless otherwise provided in the Contract, no work shall be
carried out during the night and on public holidays of the
United Republic of Tanzania without prior written consent of
the Employer, except where work is necessary or required to
ensure safety of the Facilities or for the protection of life, or to
prevent loss or damage to property, when the Supplier shall
immediately advise the Project Manager, provided that
provisions of this GCC sub-Clause 22.8.1 shall not apply to any
work which is customarily carried out by rotary or double-
shifts.

22.8.2 Notwithstanding GCC sub-Clauses 22.8.1 or 22.1.3, if and
when the Supplier considers it necessary to carry nut work at
night or on public holidays so as tc meet the Time for
Completion and requests the Employer’s consent thereto, the
Employer shall not unreasonably withhold such consent.

23.

Test and Inspection

231

The Supplier shall at its own expense carry out at the place of
manufacture and/or on the Site all such tests and/or inspections of
the Goods and any part of the Facilities as are specified in the
Contract.

The Employer and the Project Manager or their designated
representatives shall be entitled to attend the aforesaid test and/or
inspection, provided that the Employer shall bear all costs and
expenses incurred in connection with such attendance including, but
not limited to, all traveling and board and lodging expenses.

Whenever the Supplier is readv to carry out any such test and/or
inspection, the Supplier shall give a reasonable advance notice of such
test and/ or inspection and of the place and time thereof to the Project
Manager. The Supplier shall obtain from any relevant third party or
manufacturer any necessary permission or consent to enable the




Employer and the Project Manager (or their designated
representatives) to attend the test and/or inspection.

23.4

The Supplier shall provide the Project Manager with a certified report
of the results of any such test and/or inspection.

If the Employer or Project Manager (or their designated
representatives) fails to attend the test and/or inspection, or if it is
agreed between the parties that such persons shall not do so, then the
Supplier may proceed witi the test and/or inspection in the absence
of such persons, and may provide the Project Manager with a certified
report of the results thereof.

The Project Manager may require the Supplier to carry out any test
and/or inspection not required by the Contract, provided that the
Supplier’s reasonable costs and expenses incurred in the carrying out
of such test and/or inspection shall be added to the Contract Price.
Further, if such test and/or inspection impedes the progress of work
on the Facilities and/or the Supplier’s performance of its other
obligations under the Contract, due allowance will be made in respect
of the Time for Completion and the other obligations sc affected

23.6

If any Goods or any part of the Facilities fails to pass any test and/or
inspection, the Supplier shall either rectify or replace such Goods or
part of the Facilities and shall repeat the test and/or inspection upon
giving a notice under GCC sub-Clause 23.3.

23.7

If any dispute or difference of opinion shall arise between the parties
in connection with or arising out of the test and/or inspection of the
Goods or part of the Facilities that cannot be settled between the
parties within a reasonable period of time, it may be referred to an
Adjudicator for determination in accordance with GCC sub-Clause
6.1.

23.8

The Supplier shall afford the Employer and the Project Manager, at
the Employer’s expense, access at any reasonable time to any place
where the Goods are being manufactured or the Facilities are being
installed, in order to inspect the progress and the manner of
manufacture or installation, provided that the Project Manager shall
give the Supplier a reasonable prior notice.

The Supplier agrees that neither the execution of a test and/or
inspection of Goods or any part of the Facilities, nor the attendance by
the Employer or the Project Manager, nor the issue of any test
certificate pursuant to GCC sub-Clause 23.4, shall release the Supplier
from any other responsibilities under the Contract.




l

23.10

No part of the Facilities or foundations shall be covered up on the
Site without the Supplier carrying out any test and/or inspection
required under the Contract. The Supplier shall give a reasonable
notice to the Project Manager whenever any such ready or about to
be ready for test and/or inspection; such test and/or inspection and
notice thereof shall be subject to the requirements of the Contract.

23.11

The Supplier shall uncover any part of the Facilities or foundations,
or shall make openings in or through the same as the Project
Manager may from time to time require at the Site, and shall reinstate
and make good such part or parts.

If any parts of the Facilities or foundations have been covered up at
the Site after compliance with the requirement of GCC sub-Clause
23.10 and are found to be executed in accordance with the Contract,
the expenses of uncovering, making openings in or through,
reinstating, and making good the same shall be borne by the
Employer, and the Time for Completion shall be reasonably adjusted
to the extent that the Supplier has thereby been delayed or impeded
in the performance of any of its obligations under the Contract

24,

Completion of the

! Facilities

24.1

As soon as the Facilities or any part thereof has, in the opinion of the
Supplier, beei. completed operationallv and structurally and put in a
tight and clean condition as specified in the Technical Specifications, |
excluding minor items not materially affecting the operation or safety
of the Facilities, the Supplier shall so notify the Employer in writing.

242

Within seven (7) days after receipt of the notice from the Supplier
under GCC sub-Clause 24.1, the Employer shall supply the operating
and maintenance personnel specified in the corresponding Appendix
(Scope of Works and Supply by the Employer) to the Tontract
Agreement for Pre-commissioning of the Facilities or any part
thereof.

Pursuant to the corresponding Appendix (Scope of Works and
Supply by the Employer) to the Contract Agreement, the Employer
shall also provide, within the said seven (7) day period, the raw
materials, utilities, lubricants, chemicals, catalysts, facilities, services
and other matters required for Pre-commissioning of the Facilities or
any part thereof,

243

As soon as reasonably practicable after the operating and
maintenance personnel have been supplied by the Employer and the
raw materials, utilities, lubricants, chemicals, catalysts, facilities,
services and other matters have been provided by the Employer in




accordance with GCC sub-Clause 24.2, the Supplier shall commence
Pre-commissioning of the Facilities or the relevant part thereof in
preparation for Commissioning.

244

As soon as all works in respect of Pre-commissioning are completed
and, in the opinion of the Supplier, the Facilities or any part thereof is
ready for Commissioning, the Supplier shall so notify the Project
Manager in writing.

245

The Project Manager shall, within fourteen (14) days after receipt of|
the Supplier’s notice under GCC sub-Clause 24.4, either issue a
Completion Certificate in the form specified in the Sample Forms and
Procedures section in the tendering documents, stating that the
Facilities or that part thereof have reached Completion as of the date
of the Supplier's notice under GCC sub-Clause 24.4, or notify the
Supplier in writing of any defects and/ or deficiencies.

If the Project Manager notifies the Supplier of any defects and/or
deficiencies, the Supplier shall then correct such defects and/or
deficiencies, and shall repeat the procedure described in GCC sub-
Clause 24.4.

If the Projeci Manager is satisfied that the Facilities or that part
thereof have reached Completion, the Project Manager shall, within
seven (7) days after receipt of the Supplier’s repeated notice, issue a
Completion Certificate stating that the Facilities or that part thereof
have reached Completion as of the date of the Supplier's repeated
notice,

If the Project Manager is not so satisfied, then it shall notify the
Supplier in writing of any defects and/or deficiencies within seven
(7) days aftei receipt of the Supplier’s repeated notice, and the above
procedure shzall be repeated.

24.6

If the Project Manager fails to issue the Completion Certificate and
fails to inform the Supplier of any defects and/or deficiencies within
fourteen (14) days after receipt of the Supplier’s notice under GCC
sub-Clause 24.4 or within seven (7) days after receipt of the Suppliet’s
repeated notice under GCC sub-Clause 24.3, or if the Employer
makes use of the Facilities or part therecf, then the Facilities or that
part thereof shall be deemed to have reached Completion as of the
date of the Supplier's notice or repeated notice, or as of the
Employer’s use of the Facilities, as the case may be.

24.7

As soon as possible after Completion, the Supplier shall complete all

outstanding minor items so that the Facilities are fully in accordance
with the requirements of the Contract, failing which the Employer will
undertake such completion and deduct the costs thereof from any
monies owing to the Supplier.

24.8

Upon Completion, the Employer shall be responsible for the care and




custody of the Facilities or the relevant part thereof, together with the
risk of loss or damage thereto, and shall thereafter take over the
Facilities or the relevant part thereof.

Commissioning and
Operational
Acceptance

25.1

Commissioning

2511

25.1:2

Commissioning of the Facilities or any part thereof shall be
commenced by the Supplier immediately after issue of the
Completion Certificate by the Project Manager, pursuant to
GCC sub-Clause 245, or immediately after issue of the
deemed Completion, under GCC sub-Clause 24.6.

The Employer shall supply the operating and maintenance
personnel and all raw materials, utilities, lubricants,
chemicals, catalysts, facilities, services and other matters
required for Commissioning,

Guarantee Test

25.2.1

2522

The Guarantee Test (and repeats thereof) shall be conducted
by the Supplier during Commissioning of the Facilities or the
relevant part thereof to ascertain whether the Facilities or the
relevant part can attain the Functional Guarantees specified
in the Technical Specifications. The Supplier’s and Project
Manager’s advisory personnel shall attend the Guarantee
Test, and shall advise and assist the Employer. The
Employer shall prompty provide the Supplier with such
information as the Supplier may reasonably require in
relation to the conduct and results of the Guarantea Test (and
any repeats thereot). !

If for reasons not attributable to the Supplier, the Guarantee
Test of the Facilities or the relevant part thereof cannot be
successfully completed within the period from the date of
Completion specified in the SCC or any other period agreed
upon by the Employer and the Supplier, the Supplier shall be
deemed to have fulfilled its obligations with respect to the
Functional Guarantees, and GCC sub-Clauses 28.2 and 28.3
shall not apply.

253

Operational Acceptance

2531

Subject to GCC sub-Clause 254 below, Operational
Acceptance shall occur in respect of the Facilities or any part
thereof when

(a) the Guarantee Test has been successfully completed
and the Functional Guarantees are met; or

(b) the Guarantee Test has not been successfully
completed or has not been carried out for reasons not
attributable to the Supplier within the period from the




date of Completion specified in the SCC or any other
agreed upon period as specified in GCC sub-Clause
25.2.2 above; or

(c) the Supplier has paid the liquidated damages specified
in GCC sub-Clause 28.3 hereof; and

(d) any minor items mentioned in GCC sub-Clause 24.7
hereof relevant to the Facilities or that part thereof
nave been completed.

253.2 Atany time after any of the events set out in GCC sub-Clause
25.3.1 have occurred, the Supplier may give a notice to the
Project Manager requesting the issue of an Operational| -
Acceptance Certificate in the form provided in the Tendering
Documents or in another form acceptable to the Employer in
respect of the Facilities or the part thereof specified in such
notice as of the date of such notice.

2533 The Project Manager shall, after consultation with the
Employer, and within seven (7) days after receipt of the
Supplier's notice, issue an Operational Acceptance
Certificate.

If within seven (7) days after receipt of the Supplier’s notice, the
Project Manager fails to issue the Operational Acceptance Certificate
or fails to inform the Supplier in writing of the justifiable reasons
why the Project Manager has not issued the Orerational Acceptance
Certificate, the racilities or the relevaini parw wiereot shall be deemeu
to have been accepted as of the date of the Supplier’s said notice.

25.4 Partial Acceptance

254.1 If the Contract specifies that Completion and Commissioning
shall be carried out in respect of parts of the Facilities, the
provisions relating to Completion and Commissioning
including the Guarantee Test shall apply to each such part of
the Facilities individually, and the Operational Acceptance
Certificate shall be issued accordingly for each such part of
the Facilities.

25.4.2 If a part of the Facilities comprises facilities such as buildings,
for which no Commissioning or Guarantee Test is required,
then the Project Manager shall issue the Operational
Acceptance Certificate for such facility when it attains
Completion, provided that the Supplier shall thereafter
complete any outstanding minor items that are listed in the
Operational Acceptance Certificate.

F. Guarantees and Liabilities

| 26 | Completion  Time [ 26.1 | The Supplier guarantees that it shall attain Completion of the Facilities|




Guarantee

(or a part for which g separate time for completion is specified in the
SCC) within the Time for Completion specified in the SCC pursuant to
GCC sub-Clause 8.2, or within such extended time to which the Supplier
shall be entitled under GCC Clause 40 hereof.

| the failure by the Supplier to attain any milestone or other act, matter cr

If the Supplier fails to attain Completion of the Facilities or any part
thereof within the Time for Completion or any extension thereof under
GCC Clause 4v, the Supplier shali pay to the Employer liquidated
damages in the amount specified in the SCC as a percentage rate of the
Contract Price, or the relevant part thereof. The aggregate amount of
such liquidated damages shall in no event exceed the amount specified
as “Maximum” in the SCC. Once the “Maximum” is reached, the
Employer may consider termination of the Contract, pursuant to GCC
sub-Clause 42.2.2,

Such payment shall completely satisfy the Supplier’s obligation to attain
Completion of the Facilities or the relevant part thereof within the Time
for Completion or any extension thereof under GCC Clause 40. The
Supplier shall have no further Lability whatsoever to the Employer in
respect thereof.

However, the payment of liquidated damages shall not in any way
relieve the Supplier from any of its obligations to complete the Facilities
or from any other obligations and liabilities of the Supplier under the
Contract.

Save for liquidated damages payable under this GCC sub-Clause 26.2,

thing by any date specified in the corresponding Appendix (Time
Schedule) to the Contract Agreement and/or other programme of work
prepared pursuant to GCC sub-Clause 18.2 shail not render the Supplier
liable for any loss or damage thereby suffered by the Employer.

If the Supplier attains Completion of the Facilities or any part thereof
before the Time for Completion or any extension thereof under GCC
Clause 40, the Employer shall pay to the Supplier a bonus in the amount
specified in the SCC. The aggregate amount of such bonus shall in no
event exceed the amount specified as “Maximum” in the SCC.

27,

Defect Liability

The Supplier warrants that the Facilities or any part thereof shall be free
from defects in the design, engineering, materials and workmanship of
the Goods supplied and of the work executed.

The Defect Liability Period shall be eighteen (18) months from the date

of Completion of the Facilities (or any part thereof) or twelve (12)
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part thereof), whichever first occurs, unless specified otherwise in the
BEC:

If during the Defect Liability Period any defect should be found in the
design, engineering, materials and workmanship of the Goods supplied
or of the work executed by the Supplier, the Supplier shall promptly, in
corsultation and agreement with the Employer regarding appropriate
remedying of the defects, and at its cost, repair, replace or otherwise
make yovw o Les dDupplier shall at its discretion, dewiming such)
defect as well as any damage to the Facilities caused by such defect. The
Suppiier shall not be responsible for the repair, replaccment or making
good of any defect of any damage to the Facilities arising out of or
resulting from any of the foliowing causes:

(@) iruproper operation or maintenance of the Facilities by the
Emplover

(b) operation of ihe Facilities cuiside specifications provided in {he
Couiract

() normal wear and tear.

| 275 | The Gupplier's suligations under thic GOC Clause 27 shall not apyiv to
: (a)  any materials that are supjtied by the Employer ander 13CC sup-|
‘ Cleuse 21.2, are normally consumed i operatior:, or have a-E
i i nermal Ko shortei than the Lisfec: Liability Fericd stated hizein |
i {
I : 3 = . i t
: i (b) -~ ary designs, specifications or other data designed, supplied or:
_I E specified by or on behalf of the Fmployer or any mattsrs for vwhich
| | I the Supy.ier has disclaimed *espoasibility herein
l (c) any other materials supplied or any wther work executed by or on!
| bchalf of the Employer, except for the work exucuted by thei
j Employer under GCC sub-Ciause 27 7.
1 T, L =
A o il
i 274 | The Employer nail give the Supplier a notice stating the nature of any|.
such defect ingether with all available evidence thereof, promptly
following the discovery thereof. The Employer shall afford all
reasonabie opportunity for the Supplier to inspect any such defect,
> 27.5 | The Employer--ﬁll afford the Suppiier all necessary access to the

Facilities and the Site to enable the Supplier to perform its obligations
under this GCC Clause 27.

[} F 8

1 : By : . iy - ’
The snpo.or ooy, sylch the consent of the 2 mblover, reniove fren the

Site any Goods or any part of the Facilities that are defective if the
nature of the defect, and/or any damage to the Facilities caused by the

defect, is such that repairs cannot be expeditiously carried out at the




Site,

27.6

If the repair, replacement or making good is of such a character that it
may affect the efficiency of the Facilities or any part thereof, the
Employer may give to the Supplier a notice requiring that tests of the
defective part of the Facilities shall be made by the Supplier
immediately upon completion of such remedial work, whereupon the
Supplier shall carry out such tests.

If such part fails the tests, the Supplier shall carrr out further repair,
replacement or making good (as the case may be) until that part of the
Facilities passes such tests. The tests shall be agreed upon by the
Employer and the Supplier.

27.7

If the Supplier fails to commence the work necessary to remedy such
defect or any damage to the Facilities caused by such defect within a
reasonable time (which shall in no event be considered to be less than
fifteen (15) days), the Employer may, following notice to the Supplier,
proceed to do such work, and the reasonable costs incurred by the
Employer in connection therewith shall be paid to the Employer by the
Supplier or may be deducted by the Employer from any monies due the
Supplier or claimed under the Performance Security.

27.8

If the Facilities or any part thereof cannot be used by reason of such
defect and/or making good of such defect, the Defect Liability Period of
the Facilities cf such part, as the case may b, shall b stended ot
period equal to the period during which the Facilities or such part
cannot be used by the Employer because of any of the aforesaid reasons.

27.9

Except as provided in GCC Clauses 27 and 33, the Supplier shall be
under no liability whatsoever and howsoever arising, and whether
under the Contract or at law, in respect of defects in the Facilities or any
part thereof, the Goods, design or engineering or work executed that
appear after Completion of the Facilities or any part thereof, except
where such defects are the result of the gross negligence, fraud, criminal
or willful action of the Supplier.

27.10

In addition, the Supplier shall also provide an extended warranty for
any such component of the Facilities and during the period of time as
may be specified in the SCC. Such obligation shall be in addition to the
defect liability specified under GCC sub-Clause 27.2.

28.

Functional
Guarantees

28.1

The Supplier guarantees that during the Guarantee Test, the Facilities
and all parts thereof shall attain the Functional Guarantees specified in




the corresponding Appendix (Functional Guarantees) to the Contract
Agreement, subject to and upon the conditions therein specified.

82 | 1f, for reasons attributable to the Supplier, the minimum level of the
Functional Guarantees specified in the corresponding Appendix
(Functional Guarantees) to the Contract Agreement are not met either in
whole or in part, the Supplier shall at its cost and expense make such
changes, modificatins and/or additions to the Plant or any part thereof,
as may be necessary to meet at least the minimum level of such
Guarantees. The Supplier shall notify the Employer upon completion of
the necessary changes, modifications and/or additions, and shall
request the Employer to repeat the Guarantee Test until the minimum
level of the Guarantees has been met. If the Supplier eventually fails to
meet the minimum level of Functional Guarantees, the Employer may
consider termination of the Contract, pursuant to GCC sub-Clause
l 4222,

e e A

’__‘ 283 | If, for reasons attributable to the Supplier, the Functional Guarantees
specified in the corresponding Appendix (Functional Guarantees) to the
Contract Agreement are not attained either in whole or in part, but the
minimum level of the Functional Guarantees specified in the said
Appendix to the Contract Agreement is met, the Supplier shall, at the~
Supplier’s option, cither

! (a) make such changes, modifications and/or additions to the Facilities:
or any part thereof that are necessary to attain the r1mctmnall
Guarantees at its cost and expense, and shall request the Empioyer
to repeat the Guarantee Test or \

(b) pay liquidated damages to the Employer in respect of the failure to

meet the Functional Guarantees in accordance with the provisions
in the corresponding Appendix (Functional Guarantees) to the
Contract Agreement.

e - R T LT
The payment of liquidated damages ander GCC sub-Clause 28.3, up to
the limitation of liability specified in the SCC, shall completely satisfy
the Supplier’s guarantees under GCC sub-Clause 28.3, and the Supplier
shall have no further liability whatsoever to the Employer in respect
thereof. Upon the payment of such liquidated damages by the Supplier,
the Project Manager shall issue the Operational Acceptance Certificate
for the Facilities or any part thereof in respect of which the liquidated
damages have been so paid.

29. | Patent Indemnity

‘- e e e e __—___-_—————________—_--. e e et

The Supplier shall, subject to the Employer’s compliance with GCC sub-
Clause 29.2, indemnify and hold harmless the Employer and its
employees and officers from and against any and all suits, actions or
administrative sroceedings, claims, demands, losses, damages, costs,




and expenses of whatsoever natare, including attorney’s fees and
expenses, which the Employer may suffer as a result of any
infringement or alleged infringement of any patent, utility model,
registered design, trademark, copyright or other intellectual property
right registered or otherwise existing at the date of the Contract by
reason of: (a) the installation of the Facilities by the Supplier or the use
of the Facilities in the United Republic of Tanzania; and (b) the sale of
the products produced by the Facilities in United Republic of Tanzania.

Such indemnity shall not cover any i.5€ of the Facilities or any part
thereof other than for the purpose indicated by or to be reasonably
inferred from the Contract, any infringement resulting from the use of
the Facilities or any part thereof, or any products produced thereby in
association or combination with any other equipment, plant or materials
not supplied by the Supplier, pursuant to the Contract Agreement.

29.2

29.3

Limitation
Liability

If any proceedings are brought or any claim is made against the
Employer arising out of the matters referred to in GCC sub-Clause 29.1,
the Employer shall promptly give the Supplier a notice thereof, and the
Supplier may at its own expense and in the Employer’s name conduct
such proceedings or claim and any negotiations for the settlement of
any such proceedings or claim.

If the Supplier fails to notify the Empleyer within twenty-eight (28)
days after receipt of such notice that it intends to conduct any such
proceedings or claim, then the Employer shall be free to conduct the
same on its own behalf. Unless the Supplier has so failed to notifv the
Employer within the twenty-eight (28) day period, the Employer shall
make no admission that may be prejudicial to the defense of any such
proceedings or claim.

The Emplover shall, at the Supplier's request, afford all available
assistance to the Supplier in conducting such proceedings of claim, and
shall be reimbursed by the Supplier for all reasonable expenses
incurred in so doing.

The Employer shall indemnify and hold harmless the Supplier and its
employees, officers and Subsuppliers from and against any and all
suits, actions or administrative proceedings, claims, demands, losses,
damages, costs, and expenses of whatsoever nature, including
attorney’s fees and expenses, which the Supplier may suffer as a result
of any infringement or alleged infringement of any patent, utility
model, registered design, trademark, copyright or other intellectual
property right registered or otherwise existing at the date of the
Contract arising out of or in connection with any design, data, drawing,
specification, or other documents or materials provided or designed by
or on behalf o: (nc cmployer. : '

Except in cases of criminal negligence or willful misconduct,

a) the Supplier shall not be liable to the Employer, whether in




contract, tort, or otherwise, for any indirect or consequential loss or
damage, loss of use, loss of production, or loss of profits or interest
costs, provided that this exclusion shall not apply to any obligation
of the Supplier to pay liquidated damages to the Employer and

(b) the aggregate liability of the Supplier to the Employer, whether
under the Contract, in tort or otherwise, shall not exceed the total
Contract Price, provided that this limitation shall not apply to the
cost of repairing or replacing defective equipment, or to any
obligation of the Supplier to indemnify the Employer with respect

to patent infringement.

G. Risk Distribution

‘ﬁ. Transfer of Ownership | 31.1 Ownership of the Goods (including spare parts) to be imported into the

United Republic of Tanzania shall be transferred to the Employer upon
loading on to the mode of transport to be used to convey the Goods from
the country of origin.

312 | Ownership of the Goods (including spare parts) procured in the United
Republic of Tanzania where the Site is located shall be transferred to the
Employer when the Goods are brought on to the Site.

’» 31.3 Ownership of the Supplier’s Equipment used by the Supplier and its}
Subsuppliers in connecticn with the Contract shall remain with the|
Supplier or its Subsuppliers.

BERIREDL . oS
314 | Ownership of any Goods in excess of the requirements for the Facilities
shall revert to the Supplier upon Completion of the Facilities or at such
earlier ime when the Employer and the Supplier agree that the Goods in
question are no lenger required for the Facilities. e

31.5 Notwithstanding the transfer of ownership of the Goods, the
responsibility for care and custody thereof together with the risk of loss
or damage thereto shall remain with the Supplier pursuant to GCC
Clause 32 (Care of Facilities) hereof until Completion of the Facilities or
the part thereof in which such Goods are incorporated.

The Supplier shall be responsible for the care and custody of the
Facilities or any part thereof until the date of Completion of the
Facilities pursuant to GCC Clause 24 or, where the Contract provides for
Completion of the Pacilities in parts, until the date of Completion of the
relevant part, and shall make good at its own cost any loss or damage
that may occur to the Facilities oz the relevant part thereof from any
cause whatsoever during such period. The Supplier shall also be
responsible for any loss or damage to the Facilities caused by the
Supplier or its Subsuppliers in the course of any work carried out,
ursuant to GCC Clause 27. Notwithstanding the foregoin the

Care of Facilities




Supplier shall not De liable for any loss or damage to the Facilities or
that part thereof caused by reason of any of the matters specified or
referred to in paragraphs (a), (b) and (c) of GCC sub-Clauses 32.2 and
38.1.

32.2 If any loss or damage occurs to the Facilities or any part thereof or to the
Supplier’s temporary facilities by reason of

(a) (insofar as they relate to the United Republic of Tanzania, where the
Site is located) nuclear reaction, nuclear radiation, radioactive
contamination, pressure wave caused by aircraft or other aerial
objects, or any other occurrences that an experienced supplier could
not reasonably foresee, oOr if reasonably foreseeable could not
reasonably make provision for or insure against, insofar as such
risks are not normally insurable on the insurance market and are
mentioned in the general exclusions of the policy of insurance,
including War Risks and Political Risks. taken out under GCC
Clause 34 hereof

(b) any use or occupation by the Employer or any third party (other
than a Subsupplier) authorized by the Employer of any part of the
Facilities

(<) any use of or reliance upon any design, data or :«r.pecificatiﬂr'li
provided or designated by or on pehalf of the Employer, or aiy
such matter for which the Supplier has disclaimed responsibility
herein,

3
the Employer shall pay to the Supplier all sums payable in respect of thel
Facilities executed, notwithstanding that the same be lost, destroyed or
damaged, and will pay to fhe Supplier the replacement value of ali
temporary facilities and all parts thereof lost, destroyed or damaged. If!
the Employer requests the Supplier in writing to make good any loss or
damage to the Facilities thereby occasioned, the Supplier shall make
good the same at the cost of the Employer in accordance with GCC
Clause 39. If the Employer does not request the Supplier in writing to
make good any loss or damage to the Facilities thereby occasioned, the
Employer shall either request a change in accordance with GCC Clause
39, excluding the performance of that part of the Facilities thereby lost,
destroyed or damaged, or, where the loss or damage affects a
substantial part of the Facilities, the Employer shall terminate the
Contract pursuant to GCC sub-Clause 42.1 hereof.

The Supplier shall be liable for any loss of or damage to any Supplier’s
Equipment, or any other property of the Supplier used or intended to be
used for purposes of the Facilities, except (i) as mentioned in GCC sub-
Clause 32.2 (with respect to the Supglier’s tempoiaty facilities), and (ii}

where such loss or damage arises by reason of any of the matters
specified in GCC sub-Clauses 32.2 (b) and (c) and 38.1.

With respect to any loss or damage caused to the Facilities or any part




thercof or ic the Supplier's Equipment by reason of any of the matters
specified in GCC sub-Clause 38.1, the provisions of GCC sub-Clause 38.3
shall apply.

33. | Loss of or Damage to

33.17

Subject to GCC sub-Clause 33.3, the Supplier shall indemnify and hold
harmless the Employer and its employees and officers from and against
any and all suits, actions or administrative proceedings, claims,
demands, losses, damages, costs, and expenses of whatsoever nature,
including attorney’s fees and expenses, in respect of the death or injury
of any person or loss of or damage tc any property (other than the)
Facilities whether accepted or not), arising in connection with the
supply and installation of the Facilities and by reason of the negligence
of the Supplier or its Subsuppliers, or their employees, officers or
agents, except any injury, death or property damage caused by the
negligence of the Employer, its suppliers, employees, officers or agents.

or any claim is made against thd
Employer that might subject the Supplier to liability under GCC sub-
Clause 33.1, the Employer shalt promptly give the Supplier 2 notice
thereof and the Supplier may at its own expense and in the Employer’s
name conduct such proceedings or claim and any negotiations for the
settlement of any such proceedings or claim.

If any proceedings are brought

If the Supplier fails to notify the Employer within twenty-eight (28) days
after receipt of such notice that it intends to conduct any such
proceedings o¥ claim, then the Employer shall be free to conduct the
same on its own behalf. Unless the Supplier has so failed to notify the
Employer within the twenty-eight (28) day period, the Employer shall
make nn ndmiseion that may ha vreindicial to the defense of any euch!
proceedings or claim.

The Employer shall, at the
assistance to the Supplier in conducting such proceedings
shall be reimbursed by the Supplier for all reasonable expenses
in so doing.

Supplier’s request, afford all available
or claim, and
incurred

Property; Accident or
Injury to Workers;
Indemnification
I 332
| 333

JE e i

The Employer shall indemnify and hold harmless the Supplier and its
employees, officers and Subsuppliers from any liability for loss of or
damage to property of the Employer, other than the Facilities not yet
taken over, that is caused by fire, explosion or any other perils, in excess
of the amount recoverable from insurances procured under GCC Clause
34, provided that cuch fire, explosion or other petils were not caused by

any act or failure of the Supplier.

The party entitled to the benefit of an indemnity under this GCC Clause
33 shall take all reasonable measures to mitigate any loss or damage
whicl has occu 1f the party fails to fake such measures, e 0T
party’s liabilities shall be correspondingly reduced.

extent specified in the corresponding Appendix (Insurance
the Contract Agreement, the Supplier shall at its



expense take out and maintain in effect, or cause to be taken out and
maintained in effect, during the performance of the Contract, the
insurances set forth below in the sums and with the deductibles and
other conditions specified in the said Appendix. The identity of the
insurers and the form of the policies shall be subject to the approval of
the Employer, who should not unreasonably withhold such approval.

(a) Cargo Insurance During Transport

Cuvering loss or damage occw ring while in transit from the
Supplier’s or Subsupplier’s works or stores until arrival at the Site,
to the Goods (including spare parts therefore) and to the Supplier’s
Equipment.

(b) Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site,
occurring prior to Completion of the Facilities, with an extended
maintenance coverage for the Supplier’s liability in respect of any
loss or damage occurring during the Defect Liability Period while
the Supplier is on the Gite for the purpose of performing its
obligations during the Defect Liability Period.

(c) Third Party Liability Insurance

Covering bodily injury or death suffered by third parties (including
the Employer’s personnel) and loss of or damage to property
occurring in connection with the supply and installation of the
Facilities.

‘ (d) Automobile Liability Insurance

Covering use of all vehicles used by the Suppliex or its Subsuppliers
(whether or not owned by them) in connection with the execution of
the Contract.

(e) Waorkers Compensation

In accordance with the statutory requirements applicable in United
Republic of Tanzania.

(f) Employer’s Liability

[n accordance with the statutory requirements applicable in United
Republic of Tanzania.

(g) Other Insurances

e

Such other insurances as may be specifically agreed upon by the
parties hereto as licted in the said the corresponding Appendix.

The Employer shall be named as co-insured under all insurance policies
taken out by the Sup hlier pursuant to GCC sub-Clause 34.1, except for




the Third Party Liability, Workerss Compensation and Employer’s
Liability Insurances, and the Supplier's Subsuppliers shall be named as
co-insured’s under all insurance policies taken out by the Supplier
pursuant to GCC sub-Clause 34.1 except for the Cargo Insurance During
Transport, Workers’ Compensation and Employer's Liability
Insurances. All insurer’s rights of subrogation against such co-insured’s
for losses or claims arising out of the performance of the Contract shall
4] be waived under such policies.

R

343 | The Supplier shall, in accordance with the provisions of the
corresponding Appendix (Insurance Requirements) to the Contract
Agreement, deliver to the Employer certificates of insurance (or copies
of the insurance policies) as evidence that the required policies are in
full force and effect. The certificates shall provide that no less than
twenty-one (21) days’ notices shall be given to the Employer by insurers
prior to cancellation or material modification of a policy.

344 | The Supplier shall ensure that, where applicable, its Subsupplier(s) shall
take out and maintain in effect adequate insurance policies for their
personnel and vehicles and for work executed by them under the
Contract, unless such Subsuppliers are covered by the policies taken out
by the Supplier.

! 345 | The Employer shall at its expense take out and maintain in eilect (aring
the performance of the Contract those insurances specified in the
corresponding Appendix (Insurance Requirements) to the Contract
Agreement, in the sums and with the deductibles and other conditions
specified in the said Appendix. The Supplier and the Suppliet’s
Subsuppliers shall be named as co-insured’s under all such policies. All
insurers’ rights of subrogation against such co-insured’s for losses of
claims arising out of the performance of the Contract shall be waived
under such policies. The Employer shall deliver to the Supplier
satisfactory evidence that the required insurances are in full force and
effect. The policies shall provide that not less than twenty-one (21)
days’ notices shall be given to the Supplier by all insurers prior to any
cancellation or material modification of the policies. If so, requested by
the Supplier, the Employer shall provide copies of the policies taken out
by the Employer under this GCC sub-Clause 34.5.

Tf the Supplier fails to take out and/or maintain in effect the insurances
roferred to in GCC sub-Clause 341, the Employer may take out and
maintain in effect any such insurances and may from time fo time
due the Supplier under the Contract an




premium that the Employer shall have paid to the insurer, or may
otherwise recover such amount as a debt due from the Supplier. If the
Employer fails to take out and/or maintain in effect the insurances
referred to in GCC 345, the Supplier may take out and maintain in
effect any such insurances and may from time to time deduct from any
amount due the Employer under the Contract any premium that the
Supplier shall have paid to the insurer, or may otherwise recover such
amount as a debt due from the Employer. If the Su pplier fails to or is
unable to take out and maintain in effect any such insurances, the
Supplier shall nevertheless have no liability or responsibility towards
the Employer, and the Supplier shall have full recourse against the
Employer for any and all liabilities of the Employer herein. J

34.7

Unless otherwise provided in the Contract, the Supplier shall prepare
and conduct all and any claims made under the policies effected by it
pursuant to this GCC Clause 34, and all monies payable by any insurers
shall be paid to the Supplier. The Employer shall give to the Supplier ail
such reasonable assistance as may be required by the Supplier. With
respect to insurance claims in which the Employer’s interest is involved,
the Supplier shall not give any release or make any compromise with
the insurer without the prior written consent of the Employer. With
respect to insurance claims in which the Supplier’s interest is involved,
the Employer shall not give any release or make any compromise with
the insurer without the prior written consent of the Supplier. -

f Unforeseen_ 'tf(;h_dilioﬁs:”

351

If, during the execution of the Contract, the Supplier shall encounter on|

TR ne
the Site any physical conditions (other than climatic conditions) or
artificial obstructions that could not have been reasonably foreseen prior|
to the date of the Contract Agreement by an experienced supplier on the
basis of reasonable examination of the data relating to the Facilities
(including any data as to boring tests) provided by the Employer, and
on the basis of information that it could have obtained from a visual
inspection of the Site (if access thereto was available) or other data
readily available to it relating to the Facilities, and if the Supplier|
determines that it will in consequence of such conditions or obstructions
incur additional cost and expense OT require additional time to perform
its obligations under the Contract that would not have been required if
such physical conditions or artificial obstructions had not been
encountered, the Supplier shall promptly, and before performing
additional work or using additional Goods or Supplier’s Equipment,
notify the Project Manager in writing of

(a) the physical conditions or artificial obstructions on the Site that

could not have been reasonably foreseen ]

(b) the additional work and/or Goods and/or Supplier’s Equipment
required, including the steps which the Supplier will or proposes to
take to overcome such conditions or obstructions




() the extent of the anticipated delay

(d) the additional cost and expense that the Supplier is likely to incur.

On receiving any notice from the Supplier under this GCC sub-Clause
35.1, the Project Manager shall promptly consult with the Employer and
Supplier and decide upon the actions to be taken to overcome the
physical conditions or artificial obstructions encountered. Following
such consultations, the Project Manager shall instruct the Supplier, with
a copy to the Employer, of the actions to be taker '

Any reasonable additional cost and expense incurred by the Supplier in
following the instructions from the Project Manager to overcome such
physical conditions or artificial obstructions referred to in GCC sub-
Clause 35.1 shall be paid by the Employer to the Supplier as an addition
to the Contract Price.

I the Supplier is delayed or impeded in the performance of the Contract
because of any such physical condiiions ot artificial obstructions
referred to in GCC sub-Clause 35.1, the Time for Completion shall be
extended in accordance with GCC Clause 40.

Change in Laws and
Regulations

Force Majeure

If, after the date twenty-eight (28) days prior to the date of Tender
submission, in the United Republic of Tanzania, any law, regulation,
ordinarice, order or by-law having the force of law is enacted,
promulgated, abrogated or changed (which shall be deemed to include
any change in interpretation 0Or application by the competent
authorives) that subsequently aifecs tie custs and expenses of uw
Supplier and/or the Time for Completion, the Contract Price shall be
| correspondingly increased or decreased, and/or the Time for

Completion shall be reasonably adjusted to the extent that the Supplier
has thereby been affected in the performance of any of its obligations
under the Confract. Notwithstanding the foregoing, such additional or
reduced costs shall not be separately paid or credited if the same has
already been accounted for in the price adjustment provisions where
applicable, in accordance with the SCC.

e e
Force majeure shall include, without limitation, the following:

(a) war, hostilities or warlike operations (whether a state of war be
declared or not), invasion, act of foreign enemy and civil war

(b) rebellion, revolution, insurrection, mutiny, usurpation of civil or
military government, conspiracy, riot, civil commotion and terrorist
acts |

(c) confiscation, nationalization, mobilization, commandeering Or
requisition by or under the order of any government or de jure or de
facto authority or ruler or any other act or failure to act of an local




state or national government authority l

(d) strike, sabotage, lockout, embargo, import restriction, port

congestion, lack of usual means of public transportation and
communication, industrial dispute, shipwreck, shortage or
restriction of power supply, epidemics, quarantine and plague

(e) earthquake, landslide, volcanic activity, fire, flood or inundation,
tidal wave, typhoon or cyclone, hurricane, storm, lightning, or other
inclement weather condition, nuclear and pressure waves o other;
natural or physical disaster

(f) shortage of labour, materials or utilities where caused by
circumstances that are themselves Force Majeure.

37.2

If either party is prevented, hindered or delayed from or in performing
any of its obligations under the Contract by an event of Force Majeure,
then it shall notify the other in writing of the occurrence of such event
and the circumistances thereof within fourteen (14) days after the
occurrence of such event.

L _

37.3

P e L e e ___———_._——__—’7—1

The party who has given such notice shall be excused from the
performance or punctual performance of its obligadions under the
Contract for so long as the relevant event of Force Majeure continues
and to the extent that such party’s performance is prevented, hindered
o ddayed. The Time foo Completion ~hall be exbndod i accordanes
with GCC Clause 40.

The party or parties atfected by the event cf Force Majeure shall use
reasonable efforts to mitigate the effect thereof upon its or their
performance of the Contract and fo fulfill its or their obligations uncear
the Contract, but without prejudice to either party’s right to terminate
the Contract under GCC sub-Clauses 37.6 and 38.5.

S e il o0 S e e e g Lo AL
No delay or nonperformance by either party hereto caused by the
occurrence of any event of Force Majeure shall

(a) constitutea default or breach of the Contfract

(b) (subject to GCC sub-Clauses 32.2, 38.3 and 38.4) give rise to any
claim for damages or additional cost or expense occasioned thereby

|

if and to the extent that such delay or nonperformance is caused by the

occurrence of an event of Force Majeure.




37.6 | If the performance of the Contract is substantially prevented, hindered or
delayed for a single period of more than sixty (60) days or an aggregate
period of more than one hundred and twenty (120) days on account of
one or more events of Force Majeure during the currency of the
Contract, the parties will attempt to develop a mutually satisfactory
solution, failing which either party may terminate the Contract by
giving a notice to the other, but without prejudice to either party’s right
to tes minate the Contract under GCC sub-Clause 38.5. '

377 | In the event of termination pursuant to GCC sub-Clause 37.6, the rights
and obligations of the Employer and the Supplier shall be as specified in
GCC sub-Clauses 42.1.2 and 42.13.

378 | Notwithstanding GCC sub-Clause 37.5, Force Majeure shall not apply to
any obligation of the Employer to make payments to the Supplier
herein.

38. | War Risks 381 | “War Risks” shall mean any event specified in paragraphs (a) and (b) of
GCC sub-Clause 37.1 and any explosion or impact of any mine, bomb,
shell, grenade or other projectile, missile, munitions or explosive of war,
occurring or existing in or near the United Republic of Tanzania where
the Site is located.

38.2 Notwithstanding anything contained in the Contract, the Supplier shalll
have no liability whatsoever for or with respect to

(a) destruction of or damage to Facilities, Goods, or any part thereof

(b) destruction of or damage to property of the Employer or aity third
party

(c) injury or loss of life

if such destruction, damage, injury or loss of life is caused by any War
Risks, and the Employer shall indemnify and hoid the Supplier
harmless from and against any and all claims, liebilities, actioxs,
lawsuits, damages, costs, charges or expenses arising in consequence of
or in connection with the same.

If the Facilities or any Goods or Supplier's Equipment or any other
property of the Supplier used or intended to be used for the purposes of
the Facilities shall sustain destruction or damage by reason of any War
Risks, the Employer shall pay the Supplier for

(a) any part of the Facilities or the Goods so destroyed or damaged (to
the extent not already paid for by the Employer)

i (b) replacing or making good any Supplier’s Equipment or other |
property of the Supplier so destroyed or damaged

(c) replacing or making good any such destruction or damage to the
Facilities or the Goods or an art thereof so far as may be r uired




by the Employer, and as may be necessary for completion of the)
Facilities.

If the Employer does not require the Supplier to replace or make good
any such destruction or damage to the Facilities, the Employer shall
either request a change in accordance with GCC Clause 39, excluding
the performance of that part of the Facilities thereby destroyed or
damaged or, where the loss, destruction or damage affects a substantial
part of the Facilities, shall terminate the Contract, pursuant to GCC sub-
Clause 42.1.

Notwithstanding anything contained in the Contract, the Employer
shall pay the Supplier for any increased costs or incidentals fo the
execution of the Contract that are in any way attributable to, consequent
on, resulting from, or in any way connected with any War Risks,
provided that the Supplier shall as soon as practicable notify the
Employer in writing of any such increased cost.

If during the performance of the Contract any War Risks shall occur that
financially or otherwise materially affect the execution of the Contract by
the Supplier, the Supplier shall use its reasonable efforts to execute the
Contract with due and proper consideration given to the safety of its and
its Subsuppliers’ personnel engaged in the work on the Facilities,
provided, however, that if the execution of the work on the Facilities
becomes impossible or 18 substantially prevented for a single period of
more thar: sixty (60) days or an aggregate period of more than one|
hundred and twenty (120) days on account of any War Risks, the parties
will attempt to develop a mutually satisfactory solution, failing which
either party may terminate the Contract by giving a notice to the other.

In the event of termination pursuant to GCC sub-Clauses 38.3 or 38.5, the

rights and obligations of the Employer and the Supplier shall. be

specified in GCC sub-Clauses 42.1.2 and 42.1.3.

H. Change in Contract Elements

Change in the Facilities 39,1

Introducing a Change

3911 Subject to GCC sub-Clauses 39.2.5 and 39.2.7, the Employer

shall have the right to propose, and subsaquently require, that
the Project Manager order the Supplier from time fo time
during the performance of the Contract to make any change,
modification, addition or deletion to, in or from the Facilities
hereinafter called “Change”), provided that such Change falls




~ithin the general scope of the Facilities and does not
constitute unrelated work and that it is technically pracﬁcable,
taking into account both the state of advancement of the
Facilities and the technical compatibility of the Change
envisaged with the nature of the Facilities as specified in the
Contract.

391.2 The Supplier may from time to time during its performance of
the Contract propose to the Employer (with a copy to the
Project Manager) any Change that the Supplier consuders
necessary or desirable to improve the quality, efficiency or
safety of the Facilities. The Employer may at its discretion
apptove or reject any Change proposed by the Supplier,
provided that the Employer shall approve any Change
proposed by the Supplier to ensure the safety of the Facilities.

3913 Notwithstanding GCC sub-Clauses 39.1.1 and 39.1.2, no change
made necessary because of any default of the Supplier in the
performance of its obligations under the Contract shall be
deemed to be a Change, and such change shall not result in any
adjustment of the Contract Price or the Time for Completion.

39.14 The procedure on how to proceed with and execute Changes is
specified in GCC sub-Clauses 39.2 and 39.3, and further details
and sample forms are prov ided in the Sample Forms and
Procedures section in the Tendering Documents.

L et

39.2

= e

Change; Ori gma.uhg from } gmployé} -

3921 If the Employer proposes & Change pursuant to GCC sub-
Clause 39.1.1, it shall send 0 the Supplier a “Request for
Change Proposal,” requiring the Supplier to prepare and
furnish to the Project Manager as soon as reasonably
practicable a “Change Proposal,” which shall include the
following:

(a)  Dbrief description of the Change

(b) effect on the Time for Completion

(c) estimated cost of the Change

(d) effecton Functional Guarantees (if any)

(e) effectonany other provisions of the Contract.

3922 Prior to preparing and submitting the “Change Proposal,” the
Supylic: shall submit to the Project Marager an “Egtimate for)
Change Proposal,” which shall be an estimate of the cost of

preparing and submitting the Change Proposal.

osal, the

Upon _receipt of the Supplier’s Estimate for Change Pro




Employer shall do one of the following:

(a) accept the Supplier's estimate with instructions to the Supplier
to proceed with the preparation of the Change Proposal

(b) advise the Supplier of any part of its Estimate for Change
Proposal that is unacceptable and request the Supplier to
review its estimate

{c) advise the Supplier that the Employer does nct intend to
proceed with the Change.

39.23 Upon receipt of the Employer’s instruction to proceed under
GCC sub-Clause 39.22 (a), the Supplier shall, with proper
expedition, proceed with the preparation of the Change
Proposal, in accordance with GCC sub-Clause 39.2.1.

3924 The pricing of any Change shall, as far as practicable, be
calculated in accordance with the rates and prices included in
the Contract. If such rates and prices are inequitable, the
parties thereto shall agree on specific rates for the valuation of
the Change.

39.25 If before or during the preparation of the Change Proposal it
becomes apparent that the aggregate effect of compliance
therewith and with all other Change Orders that have already
become binding upon the Supplier under this GCC Clause 39
would be to increase or decrease the Contract Price as
originally set forth in Article 2 (Contract Price) of the Contract
Agreement by more than fiftuen percent (15%), the Supplier|
may give a written notice of objection thereto prior to
furnishing the Change Proposal as aforesaid. If the Employer
accepts the Supplier’s objection, the Employer shall withdraw
the proposed Change and shall notify the Supplier in writing
thereof.

The Supplier’s failure to so object shall neither affect its right to object
to any subsequent requested Changes or Change Orders herein, nor
affect its right to take into account, when making such subsequent
objection, the percentage increase or decrease in the Contract Price that
any Change not objected to by the Supplier represents.

3926 Upon receipt of the Change Proposal, the Employer and the
Supplier shall mutually agree upon all matters therein
contained. Within fourteen (14) days after such agreement, the
Employer shall, if it intends to proceed with the Change, issue
the Supplier with a Change Order.

If the Employer is unable to reach a decision within fourteen (14) days,
it shall notify the Supplier with details of when the Supplier can expect
a decision.

If the Employer decides not to proceed with the Change for whatever
reason, it shall, within the said period of fourteen 14) days, notify the




Supplier accordingly. Under such circumstances, the Supplier shall be
entitled to reimbursement of all costs reasonably incurred by it in the
preparation of the Change Proposal, provided that these do not exceed

the amount given by the Supplier in its Estimate for Change Proposal
submitted in accordance with GCC sub-Clause 39.2.2.

3927 If the Employer and the Supplier cannot reach agreement on
the price for the Change, an equitable adjustment to the Time
for Completion, or any other matters identified in the Change
Proposal, the Employer may acvertheless instruct the Supplier
to proceed with the Change by issue of 2 Pending Agreement
Change Order.”

Upon receipt of a Pending Agreement Change Order, the Supplier shall
immediately proceed with effecting the Changes covered by such Order.
The parties shall thereafter attempt to reach agreement on the
outstanding issues under the Change Proposal.

If the parties cannot reach agreement within sixty (60) days from the
date of issue of the Pending Agreement Change Order, then the matter
may be referred to the Adjudicator in accordance with the provisions of
GCC sub-Clause 6.1.

40.

Extension of Time for
Completion

39:3

//———’——____________“
1| The Time(s) for Completion specified in the SCC shall be extended if

Changes Originating from Supplier

3931 If the Supplier proposes a Change pursuant to GCC sub-Clause
39.12, the Supplier shall submit to the Project Manager a
written “ Application for Change Proposal,” giving reasons for
the proposed Change and including the information specified
in GCC sub-Clause 39.2.1.

Upon receipt of the Application for Change Proposal, the parties shall
follow the procedures outlined in GCC sub-Clauses 39.2.6 and 39.2.7.
However, should the Employer choose not to proceed, the Supplier
shall not be entitled to recover the costs of preparing the Application
for Change Proposal.

the Supplier is delayed or impeded in the performance of any of its
obligations under the Contract by reason of any of the following:

(a) any Change in the Facilities as provided in GCC Clause 39

(b) any occurrence of Force Majeure as provided in GCC Clause 37,

unforeseen conditions as provided in GCC Clause 35, or other

occurrence of any of the matters specified or referred to in
paragraphs (a), (b) and (c) of GCC sub-Clause 32.2

(c) any suspension order given by the Employer under GCC Clause
41 hereof or reduction in the raie of progicos pursuant to GCC
sub-Clause 41.2 or

ided in GCC Clause



36 or

(¢) any default or breach of the Contract by the Employer,
specifically including failure to supply the items listed in the
corresponding Appendix (Scope of Works and Supply by the
Employer) to the Contract Agreement, or any activity, act or
omission of any other suppliers employed by the Employer or

(f) any other matter specifically mentioned in the Contract by such
period as shall be fair and reasonable in all the circumstances and
as shall fairly reflect the delay or impediment sustained by the
Supplier.

40.2

Except where otherwise specifically provided in the Contract, the
Supplier shall submit to the Project Manager a notice of a claim for an
oxtension of the Time for Completion, together with particulars of the
event or circumstance justifying such extension as soon as reasonably
practicable after the commencement of such event or circumstance. As
soon as reasonably practicable after receipt of such notice and
supporting particulars of the claim, the Employer and the Supplier
shall agree upon the period of such extension. In the event that the
Supplier does not accept the Employer’s estimate of a fair and
reasonable time extension, the Supplier shall be entitled to refer the
matter to an Adjudicator, pursuant to GCC sub-Clause 6.1.

5 st
41.

Suspension

40.3

The Supplier shall at all times use its reasonable efforts to minimize any
delay in the performance of its obligations under the Contract.

411

The Employer may request the Project Manager, by notice fto 'tl_a
Supplier, to order the Supplier to suspend performance of any or all of
its obligations under the Contract. Such notice shall specify the
obligation of which performance is to be suspended, the effective date of
the suspension and the reasons therefor. The Supplier shall thereupon
suspend performance of such obligation (except those obligations
necessary for the care or preservation of the Facilities) until ordered in
writing to resume such performance by the Project Manager.

If, by virtue of a suspension order given by the Project Manager, other
than by reason of the Supplier’s default or breach of the Contract, the
Supplier's performance of any of its obligations is suspended for an
aggregate period of more than ninety (90) days, then at any time
thereafter and provided that at that time such performance is still
suspended, the Supplier may give a notice to the Project Manager
requiring that the Employer shall, within twenty-eight (28) days of
receipt of the notice, order the resumption of such performance oOr
request and subsequently order a change in accordance with GCC
Clause 39, excluding the performance of the suspende- obligations from
the Contract.

If the Employer fails to do so within such period, the Supplier may, by a
further notice to the Project Managetr, elect to treat the sus ension,




where it affects a part only of the Dacilities, as a deletion of such part in
accordance with GCC Clause 39 or, where it affects the whole of the
Facilities, as termination of the Contract under GCC sub-Clause 42.1.

41.2 | If:

(a) the Employer has failed to pay the Supplier any sum due under
the Contract within the specified period, has failed to approve
any invoice O supporting documents without just cause
irsuant to the cox responding Ap pendix (Terms and Procedures
of Payment) to the Contract Agreement, or commits a substantial
breach of the Contract, the Supplier may give a notice to the
Employer that requires payment of such sum, with interest|
thereon as stipulated in GCC sub-Clause 12.3, requires approval
of such invoice or supporting documents, or specifies the breach
and requires the Employer to remedy the same, as the case may
be. If the Employer fails to pay such sum together with such
interest, fails to approve such invoice ot supporting documents
or give its reasons for withholding such approval, or fails to
remedy the breach or take steps to remedy the breach within
fourteen (14) days after receipt of the Supplier’s notice or

(b) the Supplier is unable to carry out any of its obligations under the

Contract for any reason attributable to the Employer, including

but not limited to the Employer’s failure to provide possession of

or access to the Site or other areas in accordance with GCC sub-

Clause 10.2, or failure to obtain any governmental permit
necessary for the execution and/or completion of the Facilities,

then the Supplier may by fourteen (14) days’ notice to the Employer
suspend performance of all or any of its obligations under the Contract,
or reduce the rate of progress.

413 | If the Supplier’s performance of its obligations is suspended or the rat
of progress is reduced pursuant to this GCC Clause 41, then the Time
for Completion shall be extended in accordance with GCC sub-Clause
40.1, and any and all additional costs or expenses incurred by the
Supplier as a result of such suspension or reduction shall be paid by the
Employer to the Supplier in addition to the Contract Price, except in the
case of suspension order or reduction in the rate of progress by reason
of the Supplier’s default or breach of the Contract.

414 | During the period of suspension, the Supplier shall not remove from
the Site any Goods, any part of the Facilities or any Supplier’s
Equipment, without the prior written consent of the Employer.

Termination 42.1 | Termination for Employer’s Convenience

4211 The Employer may at ary simo terminate the Contract for any
reason by giving the Supplier a notice of termination that refers
to this GCC sub-Clause 42.1.

4212 Upon receipt of the notice of termination under GCC sub-




Clause 42.1.1, the Supplier shall cither immediately or upon

the;

date specified in the notice of termination

(a)

(‘b)

A

(©)

(d)

4213 In the event of sormination of the Contract under GCC sub-
Clause 42.1.1, the Employer shall pay to the Supplier the
following amounts:

(a)

(b)

©

cease all further work, except for such work as the
Employer may specify in the notice of termination for the
sole purpose of protecting that part of the Facilities already
executed, or any work required to leave the Site in a clean
and safe condition

{exminaie all subcontracts, excapt those to be assigned to
the Employer pursuant to paragraph (d) (i) below

remove all Supplier's Equipment from the Site, repatriate
the Supplier's and its Subsuppliers’ personnel from the
Site, remove from the Site any wreckage, rubbish and
Gebris of any kind, and leave the whole of the Site in a
clean and safe condition

In addition, the Supplier, subject to the payment specified
in GCC sub-Clause 42.1.3, shall

(iy deliver to the Employer the parts of the Facilities
executed by the Supplier up to the date of
termination

(i) to the extent legally possible, assign © the Employer
all right, title and benefit of the Supplier to the
Facilities and to the Goods as of the date of
termination, and, as may be required by the
Emaployet, &1 any subconikacts concluded bebween

the Supplier and its Subsuppliers

(i) Deliver fto the Employer all non-proprietary
drawings, specifications and other documents
prepared by the Supplier or its Subsuppliers as at the
date of termination in connection with the Facilities.

the Contract Price, properly attributable to the parts of the
Facilities executed by the Supplier as of the date of
termination

the costs reasonably incurred by the Supplier in the
removal of the Supplier’s Equipment from the Site and in
the repatriation of the Supplier's and its Subsuppliers’
personnel

any amounts to be paid by the Supplier to its Subsuppliers
in connection with the termination of any subcontracts,
including any cancellation charges

costs incurred b the Supplier in protectin the Facilities



and leaving the Site in a clean and safe condition pursuant to

(€)

paragraph (a) of GCC sub-Clause 42.1.2

The cost of satisfying all other obligations, commitments
and claims that the Supplier may in good faith have
undertaken with third parties in connection with the
Contract and that are not covered by paragraphs (a)
theough (d) above

422

Termination for Supplier’s Default

4221 The Employer, without prejudice to any other rights or
remedies it may possess, may terminate the Contract
forthwith in the following circumstances by giving a notice
of termination and its reasons therefor to the Supplier.
referring to this GCC sub-Clause 42.2:

(a)

©

if the Supplier becomes bankrupt or insolvent, has a
receiving order issued against it, compounds with its
creditors, or, if the Supplier is a corporation, a resolution
is passed or order is made for its winding up (other than
a voluntary liquidation for the purposes of
amalgamation or reconstruction), a Teceiver is
appointed over any part of its undertaking or assets, 0f
if the Supplier takes or suffers any other analogous
antinn in conezquence of debt

if the Supplier assigns or transfers the Contract or any
right or interest therein in violation of the provision of
GCC Clause 43.

if the Supplier, m the judgment of the Employer has
engaged in corrupt, coercive, collusive, obstructive or
fraudulent practices in competing for or in executing
the Contract.

For the purpose of this paragraph:

i, “corrupt practice means the offering, giving
receiving or soliciting of anything of value to
influence the action of a public officer in the
procurement process or contract execution;

ii. “coercive practice”  means impairing  or
harming, or threatening to impair or harm directly
or indirectly, any party 7 the property of the party
for the purpose of influencing improperly the action
or that party in connection with public procurement
or in furtherance of corrupt practice or fraudulent
practice;




(@)
(b)

(©

CY

42.2.2 If the Supplier

4223 Upon receipt of the notice of termination under GCC sub-
Clauses 4221 or 4222, the Supplier shall, either

1 collusive practices” means impairing or harming, or|
threatening to impair or harm directly or indirectly,
any part or the property of the Party for the purpose
of influencing improperly the action or a part or in
connection with public procurement or government
contracting or in furtherance of a corrupt practice or
a Fraudulent Practice

iv. “fraudulent practice” means a misrepresentation of
facts in order to influence a procurement process or
the execution of a contract to the detriment of the
Government or a public body and includes collusive
practices among tenderers, prior to or after
submission designed to establish tender prices at

artificial non-competitive levels and to
deprive the Government of the benefits of free and
open competition;

v. “obstructive practice” means acts intended fo
materially impede access to required. information in
exercising a duty under this Act;

has abardoned ot repudiated the Coniract

has without vatid reason failed to commence work on
the Facilities promptly or has saspended (other than
pursuant to GCC sub-Clause 412) the progress of
Contract performance for wore than twenty-eight {28)|
days afier receiving a wriiten instruction from the
Enrsibver i procesd ;
pessistently fails to execute the Contract in accordance
with the Contract or persistently neglects to carry cut its
obligations under the Contract without just cause

cefuses or is unable to provide sufficient materials,
services or labor to execute and compiete the Facilities
in the manner specified ir the programme furnishied
ander GCC sub-Clause 182 at rates of progress that
give reasonable assurance to the Employer that the
Supplier can atiain Completion of die Facilities by the
Time for Completion as extended, then the Employer
may, without prejudice to any other rights it may
possess under the Contract, give a notice to the Supplier
stating the nature of the default and requiring the
Supplier to remedy the same. If the Supplier fails to
remedy or to take steps to remedy the same within
fourteen (14) days of its receipt of such notice, then the
Fmplcver may terminate the Contract forthwith by:
giving a notice of termination to the Supplier that refers
to this GCC sub-Clause 42.2.




costs, if any, incurred in protecting the Facilities and in
leaving the Site in a clean and safe condition pursuant to
paragraph (a) of GCC sub-Clause 4223. Any sums due the
Employer from the Supplier accruing prior to the date of
termination shall be deducted from the amount to be paid to
the Supplier under this Contract.

4226 1If the Employer completes the Facilities, the cost of
completing the Facilities by the Employer shall be
determined -

If the sum that the Supplier is entitled to be paid, pursuant
to GCC sub-Clause 42.2.5, plus the reasonable costs incurred
by the Employer in completing the Facilities, exceeds the
Contract Price, the Supplier shall be liable for such excess.

If such excess is greater than the sums due the Supplier
under GCC sub-Clause 42.2.5, the Supplier shall pay the
balance to the Employer, and if such excess is less than the
sums due the Supplier under GCC sub-Clause 4225, the
Employer shail pay the balance to the Supplier.

The Employer and the Supplier shall agree, in writing, on the
computation described above and the manner in which any sums
shall be paid.

==

42 3 | Termination by Supplier

: - B | T
| Riminded i1

(a) the Employer has failed to pay the Supplier any sum
due under the Contract within the specified period, has
failed to approve any invoice or supporting documents
without just cause pursuant to the corresponding
Appendix (Terms and Procedures of Payment) of the
Contract Agreement, or commits a substantial breach of!
the Contract, the Supplier may give a notice to the|
Employer that requires payment of such sum, with
interest thereon as stipulated in GCC sub-Clause 12.3,
requires approval of such invoice or supporting
documents, or specifies the breach and requires the
Employer to remedy the same, as the case may be. If the
Employer fails to pay such sum together with such
interest, fails to approve such invoice or supporting
documents or give its reasons for withholding such
approval, fails to remedy the breach or take steps to
remedy the breach within fourteen (14) days after
receipt of the Supplier’s notice, o~

(b) the Supplier is unable to carry out any of its obligations
under the Contract for any reason attributable to the
Employer, including but not limited to the Employer’ s




4232 The Supplier may terminate the Contract forthwith by

{ ry
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failure to provide possession of or access to the Site or)
other areas or failure to obtain any governmental permit
necessary for the execution and/or completion of the
Facilities,

then the Supplier may give a notice to the Employer
thereof, and if the Employer has failed to pay the
outstanding sum, to approve the invoice or supporting
documents, to give its reasons for withholding such
approval, or to remedy the breach within twenty-eight
(28) days of such notice, or if the Supplier is still unable
to carry out any of its obligations under the Contract for
any reason attributable to the Employer within twenty-
eight (28) days of the said notice, the Supplier may by a
further notice to the Employer referring to this GCC
sub-Clause 42.3.1, forthwith terminate the Contract.

giving a notice to the Employer to that effect, referring to
this GCC sub-Clause 4232, if the Employer becomes
bankrupt or insolvent, has a receiving order issued against
it, compounds with its creditors, or, being a corporation, ifa
resolution is passed or order is made for its winding up
{other than a voluntary liquidation for the purposes of
smalgamation or reconstruction), a receiver is appointed
over any part of its undertaking or assets, or if the Employer
takes or suffers any other analogous action in consequence
of debt.

{f the Contract is wiminawed winies GCC sub-Clauses 42.3.11
st 4232, then the Supplier shall immediately

(a) cease all further work, except for such work as may be
necessary for the purpose of protecting that part of the
Facilities already executed, or any work required ¢
leave the Site in a clean and safe condition

(b) terminate all subcontracts, except those to be assigned to
the Employer pursuant to paragraph (d) (ii)

{(¢) Remove all Supplier’s Equipment from the Site and
repatriate the Supplier’s and its Subsuppliers’ personnel
from the Site.

(d) In addition, the Supplier, subject to the payment
specified in GCC sub-Clause 42.3.4, shall

(i) deliver to the Employer the parts of the Facilities
executed by the Supplier up to the date of
termination

(i) to the extent legally possible, assign to the
Employer all right, title and benefit of the
Supplier to the Facilities and to the Goods as of
the date of termination, and, as may be required




4224

4225

imumediately or upon such date.as is specified in the notice|

of termination,

(a) cease all further work, except for such work as the
Employer may specify in the notice of termination for
the sole purpose of protecting that part of the Facilities
already executed, or any work required to leave the Site
in a clean and safe condition

(b} tenninate all subcontracts, except thoge to be assigned to;

the Employer pursuant to paragraph (d) below

(c) deliver to the Employer the parts of the Facilities
executed by the Supplier up to the date of termination

(d) to the extent legally possible, assign to the Employer all
right, title and benefit of the Supplier to the Facilities
and to the Goods as of the date of termination, and, as
may be required by the Employer, in any subcontracts
concluded between the Supplier and its Sub suppliers

(e) Deliver to the Employer al! drawings, specifications and
other documents prepared by the Supplier or its Sub
suppliers as of the date of termination in connection
with the Facilities.

The Employer may en‘er upon the Site, expel the Supplier,
and complete the Facilities itself or by employing any third
party. The Employer may. to the exclusion of any right of

e cuppiuer over the same, tale over And ube Willh Wy

payment of a fair rental rate to the Supplier, with all the
maintenance costs to the account of the Employer and with
ar indemnification by the Employer for all Hability
inciuding damage or injury 0 persons arising out of the
Employei’s use of such equipment, any Supplier's
Equipment owned by the Supplier and on the Site in
connection with the Facilities for such reasonable period as
the Employer considers expedient for the supply and
installation of the Facilities.

Upon completion of the Facilities or at such earlier date as
the Employer thinks appropriate, the Employer shall give
notice to the Supplier that such Supplier's Equipment will
be returned to the Supplier at or near the Site and shali
return such Supplier's Equipment to the Supplier in
accordance with such notice. The Supplier shall thereafter
without delay and at its cost remove Of arrange removal of
the same from the Site.

subject to GCC sub-Clause 42.2.6, the Supplier shail be
entitled to be paid the Contract Price attributable to the
Facilities executed as of the date of termination, the value of

any unused or partially used Goods on the Site, and the|

1
|




by the Employer, in any subcontracts concluded
between the Supplier and its Subsuppliers

(iii) Deliver to the Employer all drawings, specifications
and other documents prepared by the Supplier or its
Subsuppliers as of the date of termination in
connection with the Facilities.

4234 If the Contract is terminated under GCC sub-Clauses 42.3.1
or 232, the Employer shall pay to the Supplier all
payments specified in GCC sub-Clause 4213, and
reasonable compensation for all loss, except for loss of
profit, or damage sustained by the Supplier arising out of, in
connection with or in consequence of such termination.

4235 Termination by the Supplier pursuant to this GCC sub-
Clause 42.3 is without prejudice to any other rights or
remedies of the Supplier that may be exercised in lieu of or
in addition to rights conferred by GCC sub-Clause 42.3.

In this GCC Clause 42, the expression “Facilities executed” shall
include all work executed, Installation Services provided, and all
Goods acquired (or subject to a legally binding obligation to
purchase) by the Supplier and used or intended to be used for the
purpose of the Facilities, up to and including the date of termination.

T this GCC Clause 42, in calculating any monies due from the Empioyer|
to the Supplier, account shall be taken of any sum previously paid by the
Employer to the Supplier under the Contract, including any advance
payment paid pursuant to the corresponding Appendix (Terms and
Procedures of Payment) to the Contract Agreement.

Assignment

431

Neither the Emplover nor the Supplier shall, without the express
prior written consent of the other party (which consent shall not be
unreasorably withheld), assign to any third party the Contract or any
part thereof, or any right, benefit, obligation or interest therein or
thereunder, except that the Supplier shall be entitled to assign either
absolutely or by way of charge any monies due and payable to it or
that may become due and payable to it under the Contract.




SCHEDULE OF REQUIREMENTS

['s/ | DESCRIP | QTY [ DELIVE | LOCATION price total |
N | TION OF RY
ITEM SCHED
ULES |[BM |SH [CZ [SI |G |M |SE-
IN C Y |RH |RR|RR |RR |RRH
WEEK |H |H |H
1 | HOSPITA |60 12-16 |0 310 |0 - [12(12)a |32 472,000 | 28,320,000 |
L
BEDSIDE
LOCKERS
TOTAL 28,320,00_0J
SHINYANGA REGIONAL REFERRAL HOSPITAL
S/N | DISCRIPTION QUANTITY | UNITPRICE | TOTAL VALUE 4’
1. | HOSPITAL BEDSIDE LOCKERS 10 472,000 4,720,000 |
| TOTAL 4,720,000 |
emATYTREGIONAT I SFERRAL HOSPITAT _ B i
S/N [ DISCRIPTION | QUANIITY | UNIT PRICE | TOTAL VALUE |
1. | HOSPITAL BEDSIDE LOCKERS ; 12 472,000 5,664,000
[ [TOTAL 5,664,000
GEITA REGIONAL REFERRAL HOSPITAL
S/N | DISCRIPTION QUANTITY | UNITPRICE | TOTAL VALUE
1. | HOSPITAL BEDSIDE LOCKERS 12 | 472,000 5,664,000 ,
TOTAL 5,664,000 |
MUSOMA REGIONAL REFERRAL HOSPITAL ) e
&/N | DISCRIPTION TOUANTITY | UNITPRICE | TOTAL V2!
E HOSPITAL BEDSIDE LOCKERS | 14 472,000 6,608,000
TOTAL 6,608,000




SEKOU-TOURE REGIONAL REFERRAL HOSPITAL

['S/N [ DISCRIPTION [ QUANTITY | UNITPRICE | TOTAL VALUE |
BB HOSPITAL BEDSIDE LOCKERS | 12 | 472,000 5,664,000 |
| | TOTAL 5,664,000 |

TECHNICAL SPECIFICATION

[3/N | DESCRIPTION OF | TECHNICAL SPELIxICATION PER EACH ITEM
ITEMS
1. | Hospital bed side locker | . Dimension 520*%480%740

« made of high density wood

.Top surface easily washable

» one drawer section

. lower empty section with 2 deck, enclosed by one door with
handle

« Two tower hanger, sideways

|

PAYMENT SCHEDULE

S/N | DESCRIPT!ION PERIOD PERCENTAGE |
1 Advance payment ( after 14 days after | 30% £ i
submission of advance signing the

payment bank guarantee) |contract

2 After full inspection and 45 days 70%
certification to be for use

3 After warrant period 24 months 0%




{N WITNESS WHEREOF, the Supplier and the Purchaser have dully executed
{hese presents in the manner and on the respective dates hereinafter appearing.

SEALED with the COMMON SEAL of the said T
r“:»f‘“;a1‘%(3““
BUGANDO MEDICAL CENTRE (BMC) V7~ Ry NDO MEDICALCER ITRE
k)] 0 MWANZA
And delivered at MWANZA in the presence e 10 “‘“‘1 y Mm\

SIEOATIIE! covverseimsrssensmesss
Postal Address: .
'}ennmﬂon ..........................................
MName: \w.m-,ss,\ GM-DJ)‘*;& H‘ fﬁ_l"t
Signature: ......
Postal address: ...
Designation: .o SIS A e cerE.
e Dz N Ly
:13nauu B N SIMIYU REFERRAL HOSPITAL
Postal address: .. P N TR MEDIGAL CFFIGER {N- GCHARGE
Designatiori: M’D\ ...................... aMIYU REGIONAL REF ERRAL
HOBRITAL

e o BB g GEITA REFERRAL HOSP [TAL

EITA REW Vv 0SPITAL
?ﬁEf)lCAL GFs + bm WCHARGE

'CH%E\éE.E:" e

Name: b“— -

AT O o B
ostal Address: EWD(.\%(,@‘ .......... ,*-
(SN ﬂ.
\ :éx . {'5 S;? ,"I’f
=S /.’,} j
Ed e
be = .'.g_.._.__,-
NTanee s



Designation: ...... M OL ...............................
Name: ........ D VAUNT...., WP&J% ..... ‘MUSOMA REFERAL HOSPITAL

SIgNATUTE: cuooverrnervererneses N ;. SRR Al G

Postal Address: ‘?/i_,\,f ...... o S

Designaiion: M”ﬂ

Name: ..o D ﬂ ..... @? @

SIGNALULE: .. oevverseesnses ] SEKOU-TOURB, BEFFRAL

HOSP[TALf A R

Postal address: ... \/2-77/ ..... ‘\J\QP\G‘YZH ( e ;)\

G “\m/h
e il
f"“f

Designation: ........o.ee

skt r\}

SEALED with the COMMON SEAL of the said
vi/S HOME COMFORT,

And tlel'iifered at MWANZA

In the presence of us this.. ... Day of..2.
Name: ...&

Signature: S :

Postal Address: L2 DosaanElL.,
Designation: ...... 2 &fHmct ... Pt h bl

Name (Witness): //ﬁ/W/fW
Signature: ........-. '/% .......................
Postal Address: .......... ﬂZ?f .....................
Designation: ........ ééf ...............................



